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Chairman’s foreword
In releasing its interim report the Select Committee wishes to emphasise in no uncertain terms
that the measures recommended in the report if adopted into legislation, will make it unprofitable
for those in this State who traffick in illicit drugs. To make Western Australia an increasingly
unattractive place for those who are engaged in organised drug trafficking, we must accept that it
is necessary to implement a package of strong broad ranging complementary reforms.
The Committee’s investigations under the first term of reference can be described as a ‘top down’
approach to the problem of illicit drug trafficking in the community. Adopting this approach the
Committee has identified the combination of resources, skills and organisational structures needed
by the State’s drug law enforcement services to identify, investigate, successfully prosecute and
appropriately penalise those who are engaged in the business of drug trafficking.
As it is accepted that the Misuse of Drugs Act 1981 has generally served West Australians well
over more than 15 years of its operation, the Select Committee believes that the basic thrust of
the legislation should be retained. However, what has happened during this period is a growing
sophistication in the operation of local and transnational organisations in importing illicit drugs,
particularly heroin, into Australia and distributing them to users.
There have been many reports in recent years of the growing use of designer drugs by young
people in both this State and other Australian jurisdictions, as well as a number of overseas
countries, especially in conjunction with rave parties. All jurisdictions have had difficulty in
controlling these substances, as they can be readily reformulated to avoid the descriptions in the
schedules of the Poisons Act 1964 or the Misuse of Drugs Act 1981. In addition to these changes
in the nature of the illicit drug market, there have also been a number of important developments
in the law, concerning the admissibility of illegally obtained evidence and interpretation of key
provisions of the Act.
Technological changes have also had an impact on the ability of drug law enforcement agencies to
obtain evidence about the activities of those engaged in serious drug crime. For instance, with the
growing use of digital mobile phones, law enforcement agencies are at present only able to
intercept those who communicate using the analogue mobile telephone network.
The Select Committee has been guided in its examination of the capability of the State’s drug law
enforcement services by pertinent findings contained in the Wood Royal Commission Report into
the New South Wales police force. The Select Committee believes one of the important lessons
from that inquiry is the need to have sound management structures to oversee all aspects of drug
law enforcement. This problem arises, when unlike most other areas of police work, police
involved in investigating illicit drugs are very heavily reliant on covert operations and the use of
informers to gather intelligence, and as a result, actual or perceived police misconduct can occur.
As the issue of police corruption was clearly outside the terms of reference of the Select
Committee, investigations into this aspect of drug law enforcement were not undertaken. Given
that the State’s police services need to enjoy the community’s ongoing confidence as to their
integrity, diligence and ability in pursuing serious drug crime, wherever possible standard operating
procedures and other guidelines should be made publicly available.
While it is vital that appropriate powers are made available to law enforcement agencies, to
successfully prosecute those who are engaged in drug related crime, a number of reforms are
required. The Select Committee acknowledges that some members of the community will be
concerned about the reforms recommended in this report as they will appear to erode traditional
freedoms. However, it is believed that the community will support the broad thrust of these
reforms, including a widening of existing power to search, abrogation of the right to silence during
investigation, removal of the privilege against self incrimination and for juries to be directed by
the courts that they may consider an accused’s failure to give evidence at trial.
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The Select Committee has responded to the community’s view that those who engage in serious
drug crime seek to profit from the misery of those who become dependent on drugs such as
heroin. For these reasons it is recommended that those individuals who traffick in commercial or
large commercial quantities of illicit drugs, should be prohibited from entering or being near
licensed premises, the casino and other licensed gaming houses and race tracks.
Similarly, the Select Committee recommends restrictions on such individuals being involved in the
ownership, management or conduct of a range of businesses requiring a license for which there is a
test of good character, nor that they should be near schools and facilities which provide services
to illicit drug abusers. These measures will hopefully make the distribution of illicit drugs more
difficult and frustrate attempts at money laundering.
The Select Committee recognises that because the deterrent effects of the penalties in the Misuse
of Drugs Act 1981 may be ignored by those involved in serious drug crime, other sanctions
involving the forfeiture of the property of any illicit drug traffickers need to be utilised. For this
reason the Committee believes retrieving assets and profits accrued from serious drug crime,
particularly by the use of non conviction based forfeiture legislation, is of vital importance.
Following its investigation of the management of drug offenders in prisons, the Select Committee
believes there is an urgent need for a concerted and comprehensive approach to the problem of
illicit drug use in the State’s prison system. It is clear that the Ministry of Justice will need to
devote significant resources to detect and prosecute those who participate in bringing illicit drugs
into prisons. If the use of heroin is allowed to continue in prisons, not only is it likely to be a
cause of premature death, and contribute to the spread of blood borne viruses, with attendant long
term risks to the community, it makes a mockery of the administration of the criminal justice
system in this State.
The Select Committee also believes that community based programs for offenders need to be
bolstered. Specific concerns were brought to the Committee’s attention about the impact of the
devolution of the Alcohol and Drug Authority on the ability of the Ministry of Justice to provide
services to non metropolitan clients, as well as the impact on the Court Diversion Service. The
Select Committee found there was scant data on outcomes of those with drug related problems in
the Ministry of Justice’s prison and community based programs and accordingly a number of
recommendations are included to address this issue.
All in all, the recommendations in this report must be implemented into legislation so as to ensure
that the law enforcement component, in the strategy against the proliferation of illicit drugs, can
have a real and meaningful effect in reducing the supply of illicit drugs within Western Australia
and successfully prosecuting those directly or indirectly involved in the illicit drug trade.

Christopher Baker, MLA
Chairman
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List of recommendations
The Select Committee, under Standing Order 378, directs the Minister responsible for the WA
Drug Strategy, the Minister for Health, the Minister for Police, Minister representing the
Attorney General and the Parliamentary Secretary to the Minister for Justice be required within
not more than three months, or at the earliest opportunity after that time if Parliament is in
adjournment or recess, to report to the House as to the action, if any, proposed to be taken by
the Government with respect to any recommendations of the Committee which fall within their
jurisdictions.

Chapter 2 The legal framework
Drug trafficking
Recommendation 1 [page 18]
That the definition of “trafficking” and the general definition of “controlled drugs” (which shall
include prohibited plants) as proposed in the Model Criminal Code, Chapter 6 (Serious Drug
Offences) be incorporated into the Misuse of Drugs Act 1981.
Recommendation 2 [page 18]
That subject to an appropriate review of the prohibited drugs and plants and associated weights
and numbers of plants in the schedules to the Misuse of Drugs Act, the said Act be amended so as
to incorporate three new categories of drug dealing or trafficking in:
•
•
•

a large commercial quantity;
a commercial quantity; and
a traffickable quantity (simpliciter).

Recommendation 3 [page 19]
That the maximum terms of imprisonment and fines for each new category of trafficking be
reviewed by the Attorney General, subject to an appropriate review of the prohibited drugs and
plants and associated weights and numbers of plants for each such category.

Involvement of children
Recommendation 4 [page 23]
That the offences of the Model Criminal Code, Chapter 6 (Serious Drug Offences) specifically
concerning the involvement by adults of children in illicit drug dealing be incorporated into the
Misuse of Drugs Act 1981 and that the maximum penalty for such, be the same as for trafficking
in large commercial quantities of illicit drugs.

Aggregation of multiple offences
Recommendation 5 [page 24]
That the aggregation of multiple offences in relation to an illicit drug, different illicit drugs and
different quantities of illicit drugs to establish the various categories of trafficking, as proposed in
the Model Criminal Code, Chapter 6 (Serious Drug Offences) be incorporated into the Misuse of
Drugs Act 1981.

Model Criminal Code
Recommendation 6 [page 25]
That an interdepartmental group be established, consisting of representatives from the office of
the State Director of Public Prosecutions, the WA Police Service and the office of the Attorney
General, to review the incorporation into the Misuse of Drugs Act 1981 of the reforms proposed
in the Model Criminal Code.
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Prosecution Review Committee
Recommendation 7 [page 27]
That the Commissioner of Police nominate representatives from the various crime squads that
are involved in investigating drug related matters to participate in the formation of a Prosecution
Review Committee to be managed by the State Director of Public Prosecutions and to meet on a
regular periodic basis, as directed by the State Director of Public Prosecutions to:
•
•
•
•

discuss and analyse common inadequacies in police briefs to determine and implement ways to
remedy such inadequacies;
discuss and analyse the preparation of current prosecutions;
report back on successes or failures of police service prosecutions and the reasons for the
same, to ensure that the prosecution evidence provided at drug trials is of a high probative
quality; and
report to the Anti Corruption Commission any concerns regarding possible police corruption
in all facets of illicit drug prosecutions.

Investigation and prosecution
Recommendation 8 [page 28]
That the WA Police Service encourage suitable officers who work in major crime squads
associated with drug related investigations to obtain tertiary level qualifications to:
•
•
•

reflect the need for greater forensic skills to analyse a wide range of financial and intelligence
data;
prepare prosecution briefs; and
be competent in the law of evidence and other areas of the law that may impact on all stages
of the investigative and prosecutorial process.

Recommendation 9 [page 28]
That the WA Police Service improve the expertise of police prosecutors by instituting a number
of measures to achieve mandatory legal training including:
•
•
•
•

attendance at regular intensive inservice seminars emphasising court room skills;
incentives for officers to remain engaged as prosecutors;
implementation of a scheme of enhanced promotional opportunities; and
subsidising the reasonable costs of those officers who undertake complementary tertiary
studies.

Recommendation 10 [page 28]
That subject to an appropriate review of the success of implementation of the measures described
in Recommendation 9, the State Director of Public Prosecutions assume the conduct of all
prosecutions involving illicit drug dealing offences, except the in court bail applications in the
first instance.
Recommendation 11 [page 28]
That the drug squad, other drug task forces and the Assets Investigation Section of the WA Police
Service each employ at least one suitably qualified and experienced criminal lawyer and chartered
accountant to assist in all facets of the gathering and analysis of evidence and during the
investigative stages and the subsequent preparation of prosecution briefs in respect of
prosecutions under the Misuse of Drugs Act 1981 and related legislation.

Interjurisdictional issues
Recommendation 12 [page 29]
That the Commonwealth provide a substantial increase in funding to the Customs Service, the
Australian Federal Police and the National Crime Authority based in WA to assist these agencies
in more effectively acquitting their duties, particularly in the prevention, detection and
investigation of the supply of illicit drugs, plants and substances entering Western Australia. That
inter alia, such funding be specifically allocated for the establishment of additional Australian
xviii

Select Committee into Misuse of Drugs Act 1981
Federal Police and Customs officers and suitable detection aids and equipment at each port and
airport in Western Australia accessible to overseas visitors upon their entry to Australia.
Recommendation 13 [page 30]
That the State government, in conjunction with the Commonwealth and other State and
Territory governments, establish a Joint Committee empowered to create and maintain a specific
fund, contributed to by all jurisdictions, to fund joint task forces for the purpose of specific drug
related investigations. It is to be understood that each jurisdiction should contribute to this fund
on an equitable basis, taking into account each jurisdiction’s provision of its human resources and
non human resources.
Recommendation 14 [page 30]
That the State government strenuously lobby the police ministers in the States of Queensland and
New South Wales to ensure that each jurisdiction’s police service contributes all of its criminal
intelligence material to Australian Criminal Intelligence Database, and that the Australian Bureau
of Criminal Intelligence Board of Control (comprising all Commissioners of Police in Australia),
also encourage the said States to provide all drug related intelligence information to Australian
Criminal Intelligence Database on a free and unfettered basis.
Recommendation 15 [page 30]
That each jurisdiction be compelled to identify its contribution to shared intelligence and its
utilisation of shared intelligence held on Australian Criminal Intelligence Database to determine:
•
•

whether the proposed expanded use of Australian Criminal Intelligence Database is being
adhered to; and
whether equitable contributions are being made towards the cost of maintaining the system.

Recommendation 16 [page 31]
That the WA Police Service, particularly its sub agencies investigating illicit drug dealers, be given
free and ready access to using the provisions of the Telecommunications (Interception) Act
(Cth), notwithstanding jurisdictional impediments.

Interstate movement of drugs
Recommendation 17 [page 31]
That the WA Police Service be provided with additional funding to enable it to undertake random
checks in respect of domestic flights, interstate trains and heavy haulage movements involving
passengers, freight, baggage and mail to detect the presence of illicit drugs using inter alia
additional State police, sniffer dogs and bodily Xray machines. To maximise the deterrent value of
this activity, the public should be advised via prominent signage (in all necessary and appropriate
languages), that random checks for illicit drugs are carried out at the Perth domestic airport and
interstate arrival points in WA.

WA Police Service - cohesive organisational approach
Recommendation 18 [page 32]
That in general, policies and strategies be introduced in the WA Police Service that will result in a
better overall cohesive strategy within the organised crime and drug squad areas.

Police powers to investigate and search
Recommendation 19 [page 33]
That existing provision of the Misuse of Drugs Act 1981 which abridge the right of a suspect to
remain silent and the privilege against self incrimination be extended to require that during the
course of State police illicit drug investigations, persons suspected of having committed drug
trafficking offences under the Misuse of Drugs Act 1981 or suspected of having information to
assist in the investigation not be able to avail themselves of the right to silence or the privilege
against self incrimination and be compelled to cooperate fully with investigating police and be
appropriately sanctioned for a failure to do so.
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Recommendation 20 [page 34]
That subject to the various conditions precedent set out in Sections 13, 14, 15, 23, 24 and 25 of
the Misuse of Drugs Act 1981, WA police should:
•
•
•

have the power to detain persons to whom these sections apply;
compel such persons to submit to internal bodily searches by a medical practitioner; and
formulate service guidelines to be included in the Commissioner’s Orders and Standard
Operating Procedures in respect of the nature and extent of intrusive bodily searches that may
be conducted on persons reasonably suspected of secreting illicit drugs within their bodily
cavities.

Procedural reforms at trials
Recommendation 21 [page 34]
That a new evidentiary provision be included in the Misuse of Drugs Act 1981 permitting an
authorised officer to certify that the drugs seized and subsequently produced at trial are one and
the same and that such a certificate, if tendered in evidence, be sufficient proof of the matters set
out therein.
Recommendation 22 [page 35]
That the Misuse of Drugs Act 1981 be amended to incorporate Section 35 of the Criminal Justice
and Public Order Act 1994 (UK), thereby permitting a jury to draw additional inferences from the
failure of persons charged with illicit drug dealing offences to give evidence at their trial.

Attempted possession of drugs
Recommendation 23 [page 35]
That Section 11 of the Misuse of Drugs Act 1981 be amended so that the deemed intent provision
set out therein also apply to persons who attempt to come into possession of a prescribed
quantity of an illicit drug.
Recommendation 24 [page 36]
That the maximum penalties for the “attempted” possession of illicit drugs with the intent to sell
or supply be the same as those applicable to actual possession with that intent.

Indirect involvement in trafficking
Recommendation 25 [page 36]
That Sections 33 and 34 of the Misuse of Drugs Act 1981 be amended so as to remove the fifty
per cent discount in the maximum penalties applicable to persons who are indirectly involved in
illicit drug trafficking offences.

Trafficking in cannabis
Recommendation 26 [page 37]
That the discounted maximum penalties provided in Section 34(2)(a) of the Misuse of Drugs Act
1981 in respect of cannabis related offences be repealed.

Indemnities
Recommendation 27 [page 37]
That the Attorney General take appropriate measures to inform the general public of the
possibility of granting indemnities against prosecution in respect of suspected illicit drug offences
in exchange for the provision of information assisting in the detection, investigation and
prosecution of suspected illicit drug dealers.
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Funding and rewards
Recommendation 28 [page 38]
That all fines levied, and all proceeds of crime forfeited or property confiscated as a result of
convictions under the Misuse of Drugs Act 1981 and the application of the Crimes (Confiscation
of Profits) Act, or its successor, be retained in a WA Drug Law Enforcement Fund and be
distributed to law enforcement, education and drug rehabilitation programs.
Recommendation 29 [page 38]
That specific funding be provided for monetary rewards to persons supplying information under
the Rewards Evaluations Advisory Committee provisions and that amount available for such
rewards be substantially increased.

Operational issues
Recommendation 30 [page 39]
That the true identities of undercover officers who are called to give evidence in prosecutions
under the Misuse of Drugs Act 1981 not be disclosed in court and that appropriate steps be taken
to ensure this does not occur (eg the screening of the witness box and the use of pseudonyms).
Recommendation 31 [page 39]
That specific and substantial funding be provided to the Drug Squad for the sole purpose of
enabling it to deal in and with illicit drugs in covert operations aimed at the detection and
investigation of illicit drug dealing offences.
Recommendation 32 [page 40]
That the WA government, as a matter of urgency, enact legislation extending the powers of and
providing additional protection to undercover police officers involved in covert activities in
accordance with the draft legislation being prepared by the Legal Services Unit of the WA Police
Service based upon the South Australian Criminal Law (Undercover Operations) Act 1995 and the
Queensland Covert Operations Act 1995, including the power to sell, exchange and otherwise deal
in illicit drugs.
Recommendation 33 [page 40]
That sufficient funds be provided to the WA Police Service, particularly its drug squad, Bureau of
Criminal Intelligence, State crime squads and Drug Task Forces, to enable it to purchase “state of
the art” electronic listening, surveillance, and interception equipment, and to employ suitably
trained and experienced technical personnel to operate the same.
Recommendation 34 [page 41]
That the Select Committee generally commends the Surveillance Devices Bill 1997 to both
Houses of Parliament of WA and further recommends that the existing scope of the Bill be
extended to include the areas of computer surveillance, the surveillance of information on
individual computers which is not received by telephone lines through a modem, and the
surveillance of computer networks which do not rely on telephone lines to exchange information.

Courts of Petty Sessions
Recommendation 35 [page 42]
That persons convicted of simple offences involving the use, consumption or possession of illicit
drugs under the Misuse of Drugs Act 1981, in Courts of Petty Sessions, be given appropriate drug
education material or be referred to relevant health providers or counsellors, and other
appropriate steps be taken to ensure that they are familiarised with the harmful effects caused by
the use of illicit drugs.
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Maximum penalties
Recommendation 36 [page 42]
That persons convicted of large scale commercial drug trafficking offences be liable to a new
increased maximum fine of $1,000,000 and that any associated forfeiture or confiscation of such
convicted persons’ assets be totally disregarded when determining an appropriate sentence for
that person.

Truth in sentencing
Recommendation 37 [page 43]
That “truth in sentencing” amendments be made in respect of the penalties in the Misuse of
Drugs Act 1981, thereby increasing the non-parole period and reducing remission concessions in
respect of persons convicted of large scale commercial trafficking offences. Such amendments
should include the following features:
•
•
•
•

a sliding scale of mandatory minimum penalties depending upon whether such a person is
convicted of a first, second, third or subsequent such offence;
a sentencing matrix incorporating aggravating and mitigating sentencing factors;
appropriate increases in the minimum term during which a prisoner is not eligible for release
on parole; and
appropriate reductions in remissions for prisoners.

Declared drug traffickers
Recommendation 38 [page 45]
That Section 32A of the Misuse of Drugs Act 1981 be amended so as to allow the “drug
trafficker” declaration to be made when a person is convicted of large scale commercial
trafficking.
Recommendation 39 [page 45]
That Section 10(4) of the Crimes (Confiscation of Profits) Act be amended so as to increase the
period of presumption that all such property acquired during that period by a person declared to be
a drug trafficker shall be deemed to have been derived or realised by the said person as a result of
the commission of an unlawful act be increased from 6 years to 10 years.

Non conviction based forfeiture
Recommendation 40 [page 47]
That conviction based and non conviction based forfeiture legislation be enacted as a matter of
urgency. The key features of this legislation, in addition to those contained in the Crimes
(Confiscation of Profits) Act, must include the following:
1.
A rebuttable presumption that all property whatsoever howsoever described (including a
right, power or privilege in connection therewith) at any time owned, controlled or merely used
by any person:
•
•

convicted of an illicit drug dealing offence; or
reasonably suspected, on the balance of probabilities, by the State Director of Public
Prosecutions (or other appropriate authority, eg proposed Crimes Commission) of having
been in any way directly or indirectly involved in trafficking in large commercial or
commercial quantities1 of illicit drugs;

be deemed to have been obtained or derived from the proceeds of drug dealing
(“the Presumption”).

1

These quantities are to be defined.
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2.
That all such property (subject to the interests of innocent bona fide third parties in the
same who prove to the satisfaction of the court, on the balance of probabilities, that they did not
know, did not believe or suspect, and did not have reasonable to believe or suspect that the person
was in any way directly or indirectly involved in illicit drug dealing) be seized, restrained and be
the subject of court forfeiture proceedings and be liable to be forfeited to the State of Western
Australia, and once forfeited, thereafter be dealt with so as to provide additional funding for:
• the enforcement of the provisions of the Misuse of Drugs Act 1981; and
• the education and treatment of illicit drug abusers
(“the Forfeiture”).
3.
That the Presumption not apply in circumstances where the convicted or suspected illicit
drug trafficker proves to the satisfaction of the court, on the balance of probabilities, that the said
property was legitimately obtained.
4.
That the said person be compellable at the election of the State Director of Public
Prosecutions to give evidence on oath to substantiate the lawful means by which the person
acquired the said property and to produce all such documents as are required by the State Director
of Public Prosecutions in support of the explanation offered.
5.
That any other person or persons believed by the State Director of Public Prosecutions to
have information or documentation in their possession or control, for example, the person’s
banker, accountant, lawyer, financial adviser or the putative owner of such property be similarly
compellable to give evidence and produce documentation concerning the person’s present and
past financial circumstances.

Poisons Act and precursors
Recommendation 41 [page 48]
That all prohibited drugs and prohibited plants to which the Poisons Act applies be included in
appropriate schedules to the Misuse of Drugs Act 1981.
Recommendation 42 [page 48]
That a Committee be established with a view to determining the merits of incorporating the
provisions of the Poisons Act with the Misuse of Drugs Act 1981 and also to further regulate the
mandatory reporting of movements in restrictive chemicals used as precursors or components in
the illicit production of illicit drugs and substances.
Recommendation 43 [page 49]
That the Poisons Advisory Committee (as established under the Poisons Act) investigate the
feasibility of establishing a reporting system to monitor and report to the WA Police Service on
the movement of laboratory equipment or supplies that are designed to be used or could be used in
the manufacture of illicit drugs.
Recommendation 44 [page 49]
That the “drug analogue” means of describing narcotic substances in Schedule VI of the Customs
Act be incorporated into the schedules to the Misuse of Drugs Act 1981 as prohibited drugs.

Courts of trial
Recommendation 45 [page 49]
That the defining weight in Schedule 3 of the Misuse of Drugs Act 1981 in determining the court
of trial in respect of drug offenders pursuant to Section 9 of the Misuse of Drugs Act 1981, in
relation to the prohibited drugs amphetamines and methyl amphetamines be 4 grams.
Recommendation 46 [page 50]
That Schedule 3 of the Misuse of Drugs Act 1981 be amended to specifically include a new item
relating to heroin with the gross weight to be set at 2.0 grams and that such offences may be dealt
with summarily.
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Police standard operating procedures
Recommendation 47 [page 52]
That the WA Police Service produce, and where appropriate make publicly available, standard
operating procedures concerned with areas that impact on police interaction with illicit drug
offenders and those providing support services to illicit drug users. This would include principles of
harm minimisation in a law enforcement context, conduct in relation to needle exchange
programs and development and maintenance of effective working relationships with providers of
services to populations of injecting drug users and drug dependents.
Recommendation 48 [page 52]
That the WA Police Service give a high priority to producing standard operating procedures and
guidelines dealing with areas of operational efficiency and conduct in, amongst other things, illicit
drug investigations, and generally take appropriate steps to implement such of the
recommendations of the NSW Wood Royal Commission as are endorsed by the Select Committee
in Appendix 11 of this report.

Serious drug traffickers
Recommendation 49 [page 53]
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of trafficking offences involving commercial or large commercial
quantities of prohibited drugs or plants shall be prohibited from:
• being near or entering any premises, functions or events, licensed or permitted under the
Liquor Licensing Act; and
• being near or entering any casino, licensed gaming house or race track;
• being involved in the ownership, management or conduct of any such premises, functions or
events;
• loitering, without lawful excuse, in such places of public resort or exclusion zones as are
certified from time to time by the Minister for Police; and
• applying for or holding any license or permit to conduct any business involving any statutory
requirement for an assessment as to whether that person is a ‘fit and proper person’ or of
‘good repute’.
Recommendation 50 [page 53]
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of trafficking offences involving commercial or large commercial
quantities of prohibited drugs or plants shall not loiter without lawful excuse (the onus of proof
for which shall rest with such a person and the standard of proof be on the balance of
probabilities) near:
• schools or colleges, or
• services which provide bona fide treatments to persons using or who are dependent upon illicit
drugs.
Recommendation 51 [page 53]
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of large scale or commercial illicit drug dealing be prohibited from
consorting with each other.
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Crime investigation bodies
Recommendation 52 [page 56]
That subject to an appropriate review of the implementation of those recommendations of the
Wood Royal Commission endorsed by the Select Committee in this report concerning the conduct
of WA Police Service during the course of the detection, investigation and prosecution of illicit
drug offences, consideration be given to establishing a WA Crime Commission with the objects
and powers similar to those contained in the NSW Crime Commission Act.

Chapter 4 Drugs and crime
Collection and dissemination of data
Recommendation 53 [page 138]
That the WA Police Service jointly publish in conjunction with the WA Drug Abuse Strategy
Office quarterly statistical bulletins concerning trends in price, purity and availability of heroin
and other illicit drugs.
Recommendation 54 [page 140]
That the WA Police Service undertake appropriate steps to overcome shortcomings in the police
database in the recording of the appropriate details of drug seizures in relation to any law
enforcement activities throughout the State.
Recommendation 55 [page 140]
That the WA Police Service, in conjunction with the WA Drug Abuse Strategy Office, monitor
changes in the impurities in heroin and in conjunction with relevant agencies publish regular
quarterly statistical bulletins which contain results from such analyses for dissemination through
health providers and the WA Substance Users Association and other appropriate organisations.
Recommendation 56 [page 140]
That the WA Police Service jointly publish in conjunction with the Chemistry Centre and the
WA Drug Abuse Strategy Office regular quarterly statistical bulletins to indicate and monitor
trends in purity levels of heroin and other illicit drugs.

Chapter 5 Offenders
Court Diversion Service
Recommendation 57 [page 157]
That the Ministry of Justice treat the present administrative arrangements for the joint operation
of the Court Diversion Service as a ‘special case’ which should remain in place pending
clarification of the respective roles of the Alcohol and Drug Authority, participating non
government organisations and the WA Drug Abuse Strategy Office.
Recommendation 58 [page 157]
That an interagency review be conducted into the operation of the Court Diversion Service to
canvass the views of stakeholders and to identify areas for improving access to the service, in the
metropolitan and regional areas of the State.
Recommendation 59 [page 158]
That the Ministry of Justice, in association with participating joint agencies, implement a system
of regular statistical reporting to enable evaluation of outcomes, in particular in respect of
recidivism, achieved by clients who participate in the Court Diversion Service, to be published at
least on an annual basis.
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Offenders and drugs in prisons
Recommendation 60 [page 159]
That the Ministry of Justice, in consultation with relevant law enforcement agencies, institute a
State wide process for the mandatory and anonymous monitoring of drug use by offenders at the
time they first enter the criminal justice system.
Recommendation 61 [page 161]
That the Prisons Act and regulations be amended to enable prisons administrators to effectively
deal with persons involved in bringing drugs into prisons, or being involved in actions which
facilitate dealing in drugs in prisons, by instituting a range of new measures including but not
limited to:
•
•
•
•
•
•

the introduction of Xray screening of and an increased use of sniffer dogs to check all persons
and goods entering prisons;
the wearing of overalls by prisoners during contact visits, where appropriate;
an incentive based visitors contact system that discriminates in favour of prisoners who do
not receive or use illicit drugs;
additional powers for prison officers to stop, detain and search all persons and property
entering or about to enter a prison;
the power to exclude those visitors suspected of being involved in or proven to have been
involved in dealing in illicit drugs from entering or being near any prison; and
that all detection methods be appropriately funded and resourced.

Recommendation 62 [page 161]
That the assessment, management and treatment of offenders with licit and illicit drug problems
be an integral part of all institutional and community based programs, across all stages of each
offender’s contact with the Ministry of Justice.
Recommendation 63 [page 162]
That the Ministry of Justice implement the use of more comprehensive drug and alcohol
assessment questionnaires and other appropriate measures as part of the reception process each
time a prisoner enter the State’s prison system.
Recommendation 64 [page 163]
That the Ministry of Justice establish appropriate pharmacotherapies to address the rehabilitative
and treatment needs of prisoners with established histories of serious opioid abuse, with
appropriate legal coercion, with the ultimate aim of prisoners being drug free at the time of their
release from prison.
Recommendation 65 [page 163]
That the Ministry of Justice conduct a study into the feasibility of establishing a specialist drug
treatment program and facility within a designated institution which is targeted at prisoners with a
history of serious opioid abuse.
Recommendation 66 [page 168]
That the Ministry of Justice routinely collate and publish results of urinalysis testing to establish
indicators of drug abuse to be utilised by health service providers and other relevant groups, such
as the Substance Use Resource Unit.
Recommendation 67 [page 164]
That the Ministry of Justice, in association with external independent researchers, publish on at
least a biannual basis analyses of prevalence and trends in indices of drug abuse in prisons.
Recommendation 68 [page 166]
That the Ministry of Justice establish an integrated information system to routinely collate
information with respect to offenders under community based orders in terms of their compliance
with orders and outcomes from interventions.
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Recommendation 69 [page 166]
That the Ministry of Justice, in association with external independent researchers, publish on a
quarterly basis analyses of prevalence and trends in indices of drug abuse and other outcomes of
offenders under community based orders.
Recommendation 70 [page 166]
That the Ministry of Justice ensure that it provides comprehensive measures of outcome (such as
recidivism rates, reported levels of drug use and breaches of orders) and relevant demographic and
offence data, in relation to all types of orders of those under community based programs.
Recommendation 71 [page 172]
That the Ministry of Justice determine a policy requiring admission into appropriate treatment
programs, including a specialist drug treatment facility, in relation to those prisoners who test
positive for opioids and other drugs of dependence, with abstinence as a preferred outcome.
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Chapter 1: Extent of inquiries

Chapter 1: Extent of inquiries
1.1

Establishment of the Committee

The Legislative Assembly of the Parliament of Western Australia agreed to the establishment of
the Select Committee into the Misuse of Drugs Act 1981 as a result of a motion that was moved by
the Member for Joondalup, which was passed on 26 June 1997. The motion as passed reflects a bipartisan consensus on the need to:
• examine mechanisms to prevent and ameliorate illicit drug problems through the application
of effective legal sanctions; and
• to provide educational, health services and community support structures to assist those who
are affected by the use or abuse of illicit drugs.
When it was accepted that it would not be possible to comprehensively deal with the large range
of issues encompassed by the two terms of reference, particularly the second term of reference, it
was agreed to produce a number of reports seriatum. As the first such report this publication
primarily deals with the first term of reference, which has been generally referred to as the “law
and order” term of reference. The tabling of this report on 27 November 1997 satisfies in part
the reporting deadline as stipulated in the original motion and provides an opportunity for the
Select Committee to seek comment on the recommendations contained herein.
The Select Committee notes that since its inception, due to ongoing responses by the Western
Australian and Federal governments, several new initiatives under the terms of reference have
been implemented, the most notable of which included a number of funded initiatives announced
on 3 November 1997 by the Federal government as part of its Tough On Drugs campaign.
The Select Committee has been granted an extension of time from the House to report on its
second term of reference. The final reporting date is now 21 May 1998, which will allow the
Select Committee to conduct further inquiries and receive additional evidence.

1.2

Context for this inquiry

1.2.1

Introduction

The Select Committee was established following a number of unanticipated shifts in the nature and
seriousness of illicit drug problems following the release of the report of the Premier’s Task Force
on Drug Abuse in October 1995. The increased number of heroin caused or related deaths in the
first half of 1997 was one such unanticipated ‘shift’. These ‘shifts’ were due largely to factors
external to Western Australia and as such placed substantial demands on the State’s police service
and other services, which were already experiencing a strained budgetary position. It is also noted
that similar ‘shifts’ have confirmed in other Australian States and Territories.

1.2.2

The growing availability of heroin

While more detailed discussion on the issue of heroin will be provided later in this report, it is
helpful to acknowledge that prior to the onset of the mid-1990s heroin ‘epidemic’, heroin was a
comparatively expensive commodity with an uncertain and predominantly low purity. Prior to
this epidemic, which did not become readily apparent in WA until earlier this year, treatment
agencies largely provided services to adult dependent heroin users in their late twenties to early
thirties.
There has been a world wide increase in the consumption of heroin throughout the 1990s, caused
by the expanded cultivation of opium and increased heroin refining in South and Eastern Asia,
resulting in a marked increase in supply and associated lower market values. This has been a major
reason for a new generation of Australians having access to ample quantities of high grade, low
cost heroin. This pattern of heroin availability was unexpected. At a State level this shift was
manifested by an increase within a short period of time in the number of fatal overdoses caused by
or related to the consumption of heroin, particularly in conjunction with other drugs such as
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alcohol and barbiturates. There has also been an unprecedented pressure placed upon the State’s
methadone program, which was forced to institute a waiting list that reached more than nine
months in waiting time.
It would appear that a significant number of the young people who had previously used
amphetamines as their preferred drug may have switched to heroin. This shift may have been
brought about as heroin had become increasingly available at a lower cost since the early 1990s. It
is also believed that another attraction of heroin for these young people was that it had ostensibly
fewer deleterious psychological and physiological impacts compared to amphetamines. (As
psychostimulants have a short duration of action, users typically become involved in intensive
binges with attendant psychological disturbances, such as paranoia and a propensity to engage in
violence and risk taking.)

1.2.3

New heroin chic

The international character of the 1990s heroin ‘epidemic’ is confirmed from a range of material
that has become recently available.2 There has been mounting evidence from other Australian
jurisdictions, the United States,3 Canada,4 the United Kingdom and from European countries, of
comparable trends in many of the indicators of drug abuse (eg mortality, morbidity and crime)
associated with heroin. Accompanying this world wide increase in heroin use was a perception
fostered through the media, in films such as Trainspotting and Pulp fiction, and in contemporary
music, fashion and literature, that heroin had become a “chic” drug and was not as dangerous as
was previously perceived to be the case. This shift in perceptions has been credited with removing
some of the stigma and demonisation that had previously been associated with heroin use as being
the “drug of losers” and “the drug of death”, which had generally been accepted since the 1960s.

1.2.4

Increased levels of crime

Additional pressure was placed on law enforcement resources following rising levels of less serious
acquisitive crime which involved younger people, as well as increases in a number of well
publicised armed robberies that were attributed to people dependent on heroin. There was also
pressure on the State’s corrective services, which were experiencing difficulties managing growing
numbers of individuals sentenced for offences that were drug related. Increasing numbers of
persons entering the State’s prison system with dependencies on heroin and other illicit drugs also
increased the demand for these drugs in prisons. This changing profile of the prison population
was reflected in reports of significant levels of illicit drug abuse by prisoners and the occurrence of
a number of fatal heroin overdoses in metropolitan prisons.

1.2.5

The amphetamine problem

As heroin abuse was generally perceived to involve an older group of individuals, the potential risk
posed to young people from heroin may not have been readily identifiable. An intensive law
enforcement and health education campaign that had been mounted in the early 1990s and
specifically targeted at younger users has been credited with reducing the availability of
amphetamine in this State. A unique feature of this amphetamine epidemic was that it was largely
fuelled from a plentiful supply of drugs derived from local and interstate production by illicit
laboratories. This can be contrasted with the source of supply of heroin, all of which is imported
into Australia.
The marked drop in the availability of amphetamines can be directly attributed to a number of
factors. These include the impact of effective law enforcement activities, which caused the
2

“The new heroin. Global distribution threatens nations”. Dallas Morning News 13 July 1997
[http://www.dallasnews.com/]
3
Cf “The new heroin. It’s more treacherous for younger users”. Dallas Morning News 6 July 1997
[http://www.dallasnews.com/]; “The new heroin. It’s more treacherous for younger users”. Dallas Morning
News 6 July 1997 [http://www.dallasnews.com/]; “The new heroin. Texas battle lines should be more clearly
drawn”. Dallas Morning News 21 July 1997 [http://www.dallasnews.com/]; Ball LS, Timms E. “Heroin’s grip
extends beyond the inner city”. Dallas Morning News 10 May 1997 [http://www.dallasnews.com/].
4
Chief Coroner of British Columbia. The report of the task force into illicit narcotic overdose deaths in British
Columbia. Vancouver, Office of the Attorney General 1995.
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closure of a number of highly organised illicit laboratories, and the introduction of tight controls
over precursor chemicals. Of interest, there was a similar highly successful campaign in this State
in the mid 1980s which involved the combination of law enforcement agencies and regulatory
agencies concerned with monitoring and controlling substances and precursor chemicals that were
utilised for producing black market morphine (“homebake morphine”).
Given these drugs were produced locally, both the homebake morphine and amphetamine
epidemics were effectively dealt with, as police and other regulatory agencies were able to
effectively remove significant supplies from the market within a relatively short period of time.

1.2.6

Changing nature of law enforcement response

Law enforcement agencies also realised that the 1990s heroin epidemic presented a number of
difficulties. As the source drug is cultivated and refined in areas totally outside of local control, the
possibility of reducing supplies depends very much on the effective detection and action at the
point of entry into the country (ie at the “barrier”). The rapidly changing nature of
communications, particularly the development of digital mobile telephones which could not be
monitored by law enforcement organisations, and the ease by which electronic funds could be
deposited into bank accounts outside Australia, also facilitated the operation of well organised drug
trafficking.

1.2.7

Impact of Federal budgetary cuts

The possibility of limiting the movement of heroin into the WA market has been made
particularly difficult as a result of significant reductions in the Commonwealth government
funding allocations to Federal law enforcement bodies such as the National Crime Authority, the
Australian Federal Police and the Customs Service.5
The Prime Minister announced the Commonwealth government’s anti drug campaign, Tough on
Drugs, on 3 November. The campaign involves funding of $87.5 million dollars over the next 3
years to address three broad areas concerned with drug trafficking ($43.8 million), education ($14
million) and rehabilitation and research ($29.8 million). While a breakdown of WA’s share of the
funding isn’t available at the time of writing, of most relevance to this report are the specific
initiatives concerned with supply reduction. These are as follows:
• $15.5 million for 54 additional AFP operational investigative staff to be organised into three
‘strike teams’ which will be based in the Eastern States;
• $7.5 million to improve capability of Australian Customs Services (ACS) cargo profiling
system and examination facilities in Sydney;
• $7.3 million to improve Commonwealth law enforcement agencies, communication and IT
capabilities;
• $6.7 million to improve coastal surveillance and anti detection in northern Australia;
• $3.9 million to develop a national heroin signature program;
• $1.5 million to enhance the Australian Transaction Reports and Analysis Centre’s
(AUSTRAC) capacity to monitor suspicious transactions; and
• $1.5 million for the ACS to employ additional intelligence analysts.
This additional funding will assist to some extent in redressing the impact that reduced
Commonwealth funding has had on the effectiveness of the relevant Commonwealth law
enforcement bodies based in WA. However, the Select Committee specifically expresses its
dismay that there was no provision for restoring funding of the Perth office of the NCA, as the
loss of these positions has diminished the capability of WA law enforcement agencies to deal with
organised crime.

1.2.8

Changed approach in drug law enforcement

Another consideration that has contributed to the community’s concern about heroin was the
shift in the role of the Drug Squad to focussing on higher level drug dealing and complex drug
5

Price M. “Drug runners prosper as law enforcement agencies feel the pinch”. Australian 29 October 1997.
Interim Report Page - 3

Select Committee into Misuse of Drugs Act 1981
cases. This shift brought with it a greater reliance on intelligence and covert operations to
identify and collect sufficient information about well organised crime groups, requiring utilisation
of police officers with different types of skills working in conjunction with other professionals
who possessed a wide range of specialised skills including accounting, corporate finance and
analytical abilities.
The purpose of the change was to expand the role of general police in drug law enforcement,
particularly at the street level, with the Drug Squad being more specifically focussed on dealing and
trafficking. However, it is not clear whether the community perceives there are in effect a greater
number of police enforcing the Misuse of Drugs Act 1981 (MDA) than was previously the case,
when the Drug Squad had the primary role for drug law enforcement matters in this State.

1.2.9

WA government’s policy

Against the backdrop of these changes in drug use patterns the WA Government’s action plan for
1997-1999, Together Against Drugs, was released on 26 June 1997. This plan built on the
principles of the WA Strategy Against Drug Abuse outlined in the report of the Task Force on
Drug Abuse. The hallmark of the Government’s policy is a comprehensive approach to drug
problems through strategies which involve key organisations providing education, health and
community supports. The strategy also emphasises the need for improved capability of law
enforcement agencies and of the important role that can be performed at a community level
through Local Drug Action Groups (LDAGs).
The specific measures that were announced by the Government in June included:
• the funding of Community Drug Service Teams (CDSTs) to provide support for families and
those directly affected by drugs, as well as offering programs targeted at high risk groups;
• the establishment of a specialist alcohol and drug services unit in the Health Department of
WA (HDWA) to mainstream services previously provided by the Alcohol & Drug Authority
(ADA);
• expansion of treatment for opioid dependents by authorising general practitioners in
metropolitan and country areas to prescribe methadone;
• the distribution of the Drug Aware Parent Booklet to all households in WA;
• expansion of school based drug education to all government and non government schools in
WA;
• funding of the WA Substance User’s Association to provide innovative outreach and peer
education programs for users to reduce the number of heroin overdoses; and
• support for the greater use of narcan 6 to improve recovery rates of people overdosing on
heroin.

1.2.10 Structure of this report
These issues will be examined in more detail in a number of the following chapters of this report.
The outline of this report is as follows.
In the remainder of Chapter 1 (Extent of inquiries to date) we will provide an overview of the
nature of the inquiries undertaken by the Select Committee to obtain evidence from witnesses who
attended formal hearings, from the experiences and reflections of 15 persons with histories of
heroin and other drug use who attended a special forum, through discussions with key staff on
visits to a number of agencies, and from written submissions. We will also briefly outline some of
the most important factors that triggered the inquiry into the 1990s heroin epidemic and their
implications in being able to grapple with the problem of unprecedented recent availability of high
grade heroin.
Chapter 2 (Legal framework) provides a summary of investigations undertaken by the Select
Committee to assess major shortcomings in the State’s present legal framework, especially in
relation to powers to investigate, apprehend and deter those involved in distributing illicit drugs
for profit. In this chapter, we will deal with those areas which are regarded as key reforms in the
6

Also referred to by proprietary name of Naloxone.
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capability of the MDA, taking into account interactions with other laws and proposed new
legislative provisions. The implications of provisions in the draft discussion paper with respect to
Chapter 6 (Serious drug offences) of the Model Criminal Code will also be considered, as the Select
Committee believes that the structure of proposals contained in Chapter 6 deserve serious
consideration.
The purpose of Chapter 3 (Illicit drugs) is to collate analyses of a number of indicators of drug
abuse, in order to provide reliable prevalence estimates and to quantify significant trends in the
use of key illicit drugs. The chapter will also provide important up to date information about
outcomes of a number of recent initiatives to reduce the morbidity and mortality from heroin
abuse. We have also decided to include two detailed sections to assist in deliberations about
significant issues that arise from the patterns of heroin and cannabis use.
Heroin, while it involves a statistically small number of people, has the potential to cause
enormous harm to users, their families and the community through varying types of illness,
premature mortality and associated crime through to social disintegration and harm. It will be
suggested that a response to the heroin problem involves stepped up law enforcement activities,
especially involving high level traffickers in conjunction with expanded treatment options to
reduce demand.
In this chapter an analysis of cannabis use in WA is provided to assist in the identification of
policy options. Given there are large number of people who use this drug, demand reduction
strategies are likely to have a major impact on the organised cultivation of marijuana and
trafficking in cannabis products.
In Chapter 4 (Drugs and crime) we first outline a conceptual framework to provide a clearer
understanding of the advantages of a close relationship between supply side measures (law
enforcement) and demand side measures (treatment and education). The chapter includes a
particularly helpful discussion from commissioned research undertaken by the Crime Research
Centre, which describes trends in drug related crime in this State. This includes detailed analyses of
issues including apprehension outcomes, reoffending, age and gender. The balance of the chapter
provides a synthesis based on data from disparate sources in relation to drug seizures, arrests and
proceeds of asset seizures.
The final chapter to this report, Chapter 5 (Offenders), provides an analysis of problems that
need to be addressed by drug and alcohol treatment programs, which target offenders serving
community based orders by use of legal and social forms of coercion. In this chapter we also
include information that may not have been previously made available in such detail, to
emphasise the magnitude of difficulties faced by prison administrators in adequately assessing and
managing prisoners with histories of drug abuse.
The report deliberately seeks to avoid the use of legalese, wherever practicable, as the report is
not intended to be a detailed legalistic consideration of specific technical legal problems that may
exist in relation to the Misuse of Drugs Act 1981. The approach of the report is to propose
general ‘in principle’ changes or additions to the existing legal framework concerning illicit drugs,
rather than purporting to make definitive statements based on precise legal concepts and
conclusions.
The report contains the following appendices.
Appendix 1 contains an overview of the major provisions of the MDA, as well as a consideration
of legislation in relation to proceeds of crime and a number of other areas of interest. These
other areas include volatile substances, precursor chemicals, the distribution of needles and
syringes, notification of drug dependents and the interaction between the Therapeutic Goods Act
and the Poisons Act.
This appendix also refers to provisions in a number of pieces of legislation which restrict access
of those involved with drugs to certain places (eg secondhand dealers, licensed premises and places
where gaming is conducted).
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Given that drug use has occupational safety implications, excerpts from pertinent legislation are
provided, including the random testing of licensed crowd controllers and use of drugs at mine sites.
A number of provisions dealing with the management of offenders are also appended, including
excerpts from the Bail Act, the Sentencing Act and the Sentence Administration Act.
Appendix 2 contains extracts of policies and procedures from the Ministry of Justice. These
include a number of rules issued by the Director General, the Ministry’s urinalysis policy as
formulated by the Community Corrections Directorate and a paper outlining options when illicit
drugs have been detected in offenders attending Warminda Intensive Intervention Centre.
Appendix 3 contains a copy of the South Australian Criminal Law (Undercover Operations) Act,
plus excerpts from provisions in the Customs Act concerned with forfeiture and recovery of
pecuniary penalties for dealing in narcotic goods.
Appendix 4 contains a comparative summary of specific offences and penalties in relation to
Commonwealth, Western Australian, New South Wales, Victorian, Queensland, Australian Capital
Territory, South Australian, Northern Territory and Tasmanian drug legislation.
Appendix 5 contains a comparative summary of the penalty thresholds in relation to heroin,
amphetamines, LSD, ecstasy and cannabis as provided in Commonwealth, New South Wales,
Victorian, Queensland, Australian Capital Territory, South Australian, Northern Territory and
Tasmanian drug legislation.
Appendix 6 contains a list of names of individuals and organisations who made written
submissions to the Select Committee in response to advertisements placed in a number of
newspapers throughout WA.
Appendix 7 contains a bibliography of reports, studies, research and articles which has been
brought to the attention of the Select Committee and utilised in relation to the areas covered in
the first report.
Appendix 8 contains extracts from policy and procedures issued by the Western Australian police
in relation to guidelines for police when dealing with operators of needle and syringe exchange
programs, a schedule for reward payments related to drugs available through Crime Stoppers and
an extract of Regulation 402 from the Police Regulations.
Appendix 9 contains a list of the common or street names for cannabis, heroin, ecstasy, cocaine,
LSD and amphetamines.
Appendix 10 contains a list of major inquiries into drugs and drug related matters in Australia
from 1970 up to the present.
Appendix 11 contains those recommendations from the Wood Royal Commission into the NSW
Police Force which were regarded as particularly relevant to this inquiry because they touched on
matters concerned with drug law enforcement matters in this State.
Appendix 12 incorporates the full text of the Surveillance Devices Bill 1997 and the second
reading speech delivered by the Hon Minister for Police.

1.3
1.

Terms of Reference
That a Select Committee be appointed to inquire into and report upon (a) the adequacy of the provisions of the Misuse of Drugs Act 1981, and associated State
or Federal legislation (and their inter-relationships), in achieving the objective of the
detection, investigation, prosecution and sentencing of illicit drug dealers or
traffickers in Western Australia and in particular, without derogating from the above,
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the Committee is to inquire into and report upon the efficacy of enacting or
amending legislation so as to assist in attaining this objective; and
(b) the provision of health, educational and community support services to deal with the
consumption of illicit drugs, particularly heroin.
2.

That the Committee have the power to send for persons and papers, to sit on days over
which the House stands adjourned, to move from place to place and to report from time
to time; and

3.

That the Committee finally report on 20 November 1997.

On 19 November 1997 the Legislative Assembly formally resolved to extend the final reporting
date to 21 May 1998.

Membership
Mr C J Baker MLA, Member for Joondalup (Chairman)
Ms M I Anwyl MLA, Member for Kalgoorlie
Mr D F Barron-Sullivan MLA, Member for Mitchell
Mrs K Hodson-Thomas MLA, Member for Carine
Mr J A McGinty MLA, Member for Fremantle
The Committee was assisted by Mr Nigel Lake (Clerk to the Committee), and Mr Greg Swensen
(Research Officer) and Ms Susan Jones (Research Assistant), who were seconded on a part time
basis from the WA Drug Abuse Strategy Office.

1.4

Committee activities up to 27 November 1997

The Select Committee met formally on 25 occasions. A total of 109 hours were utilised for
evidence hearings, investigative visits and deliberative meetings.
The Select Committee conducted hearings from 12 August to 23 October, sitting on 14 separate
days. This involved attendances by a total of 82 witnesses, covering 14 broad areas, as outlined
below. Testimony given at these hearings was transcribed by Hansard.
In addition, the Select Committee undertook a total of 7 visits to organisations and facilities who
deal with those experiencing a range of social, health and legal problems arising from the
consequences of acute intoxication or dependent patterns of drug use. The Select Committee also
attended several public and professional seminars.
Fifteen current and former users of illicit drugs were invited to meet with the members of the
Select Committee at a forum, to provide a better appreciation of the issues associated with long
term abuse of heroin and other drugs. This group also provided a spectrum of experience of how a
number of individuals had established abstinence through participation in rehabilitation programs
(such as Narcotics Anonymous), as well as those who were at present receiving pharmacotherapy,
such as methadone or naltrexone. This forum was conducted at a discreet location to provide
confidentiality and anonymity.
A number of the attendees at the forum provided reflections on differing perceptions of harm
from drug abuse, over the stages of their drug using careers. Many users articulated the
deterioration in the quality of their life in later stages, such as involvement with the criminal
justice system, emergence of significant emotional and psychological problems, and loss of family
supports, employment and self esteem. All regretted having experimented with heroin, given the
subsequent and apparently inevitable progression to dependency, with the attendant difficulties
this has caused in their lives.
Many of the attendees at this forum reflected on the different treatment modalities available to
illicit drug users, and the advantages and relevance of particular services at different times in their
drug use history. Several attendees provided accounts of how difficult they had found it to achieve
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an equilibrium in their lives once they had become dependent on heroin and how the whole of
their life thereupon was totally dependent and revolved around locating, purchasing and
consuming heroin. Improvement in their lives may have involved being readmitted a number of
times to detoxification programs, or remaining on methadone treatment on a long term basis, or
adopting the principles of Narcotics Anonymous. Almost every heroin user stated that most
methadone program participants use heroin at the same time.

1.4.1

State law enforcement

State Crime Squads
•
•
•
•

A/Assistant Commissioner (Crime) Dick Lane
A/Superintendent (Drug Squad) Fred Gere
A/Detective Inspector Gary Budge
Senior Sgt Brian Brennan

Intelligence

• Superintendent Dave Picton-King

Assets Investigation Unit
• Senior Sgt Leon Smith

Covert Operations Division

• A/Superintendent Ken Gregson

Operation Final Dose

• Assistant Commissioner (Metro Region) Bob Kucera

Administration and policy

• Commissioner Bob Falconer

Professional standards

• Assistant Commissioner (Professional Standards) Jack MacKaay

1.4.2

Federal law enforcement agencies

Commonwealth DPP

• Mr Ian Bermingham (Deputy Director)

Australian Customs

• Mr Mick Roche (Deputy CEO)
• Mr Brian Hurrell (WA Regional Director)

National Crime Authority

• Mr John Broome (Chairperson)

Australian Federal Police

• Mr Adrian Whiddett ( Deputy Commissioner)

Commonwealth Attorney General’s Department

• Mr Kerry McDermott (Drug Policy Adviser)
• Mr Geoff McDonald (Senior Adviser Criminal Law Reform)

1.4.3

Interstate criminal justice system

Wood Royal Commission

• Mr John Agius (former Senior Legal Counsel)

1.4.4

Crime and criminal justice system

State DPP

• Mr John McKechnie (Director)

Criminal Lawyers’ Association
• Ms Julie Wager (President)

Youth Legal Service

• Mr James McDougall (Director)

Legal Aid Commission

• Mr Lex Payne (Solicitor in Charge, Criminal Law Section)

Crime Research Centre

• Mr David Indermaur (Research Associate)
• Ms Anna Ferrante (Research Associate)
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1.4.5

Offender management

1.4.5.1

Ministry of Justice programs

Casaurina Prison

• Mr Jim Schilo (Assistant Superintendent)
• Dr Phil Hames (Medical Officer)

Policy Programs & Projects

• Mr Ian Vaughan (A/Director)

Juvenile Custodial Services

• Mr Terry Keating (Director)

Specialist Units

• Mr Peter Varga (Manager)

Drug Management Strategy

• Mr Brian Ellis (Project Officer)

Planning & Development, Community Based Services
• Mr Keith Shiers (A/Manager)

Substance Use Resource Unit

• Mr John Bourchier (Manager)

Court Diversion Service (Joint ADA/MOJ)
• Ms Chris Anderton (Coordinator)
• Mr Lynton Piggott (former Coordinator)

1.4.5.2

Other programs and services

Parole Board

• Justice Barry Rowland (Chairman)
• Mr Jim Hosie (Secretary)

Prisoner Advisory Support Service

• Mr Kevin Bourne-McRae (Executive Officer)
• Mr Brian Steels (Coordinator Programs)

1.4.6

Forensic and toxicology

Chief Forensic Pathologist
• Dr Clive Cooke

Chemistry Centre

• Mr Neil Campbell (Chief Scientist)
• Mr Bob Hanson (Scientist)

1.4.7

Service providers

Alcohol & Drug Authority
•
•
•
•

Mr Carlo Calogero (General Manager)
Dr Alan Quigley (Principal Medical Officer)
Mr Chris Baldwin (Director, Treatment Services)
Professor David Hawkes (Chairman)

Health Department of WA

• Mr Kevin Larkins (Director, Operational Management)
• Mr Emmanuel Stamatiou (Contracts Manager, Alcohol & Drug Program)

Perth Women’s Centre

• Ms Ann Deanus (Director)
• Ms Trish Heath (Education Officer)

Australian Medical Procedures Research Foundation (Naltrexone Abstinence Treatment)
• Dr George O’Neill
• Mr George Smith

Australian Medical Association

• Dr Scott Blackwell (President)
• Mr Richard Ellery (Project Officer, Youth Access Program)

1.4.8

Methadone treatment

Pharmaceutical Services, HDWA
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• Mr Murray Patterson (Coordinator)
• Mr Bob Moyle (Manager, Drugs of Dependence)

State Methadone Committee

• Dr Alan Quigley (Chairman)
• Ms Melanie Hands (Project Officer)

1.4.9

Outreach programs

WA Substance Users Association

• Ms Tamara Speed (Chairperson)
• Ms Katherine Gauci (Outreach worker)

OOPS Project (ADA)

• Mr Shane Moore (IDU/BBV Coordinator)
• Ms Maureen Steele (OOPS Project Officer)

1.4.10 Injecting drug users
WA AIDS Council

• Ms Ruth Wykes (Coordinator of Injecting Drug Users Program)

Sexual Health Program, HDWA

• Dr Lewis Marshall (Medical Coordinator)
• Ms Jude Bevan

Pharmaceutical Society of WA
• Mr Kevin McAnuff (President)
• Mr Robert Brennan (Registrar)

Community pharmacist
• Ms Michelle Banovich

1.4.11 Adolescent drug use and health promotion
Institute of Child Health Research
• Mr Steve Zubrick
• Mr Sven Silburn

Department Education, University of WA
• Dr Stephen Houghton

Health Promotion Services Branch, HDWA
• Mr Maurice Swanson (Director)
• Mr Gary Kirby
• Ms Sue Lievers

1.4.12 Emergency services
St John Ambulance

• Dr Harry Oxer (Medical Director)
• Mr Ken Ford (Director, First Aid Training and Services)

1.4.13 Research, evaluation and training
School of Psychology, Curtin University
• Associate Professor Bill Saunders
• Ms Alison Marsh

National Centre for Research into Prevention of Drug Abuse
•
•
•
•

A/Professor Tim Stockwell (Director)
Mr Simon Lenton (Research Associate)
Dr Wendy Loxley (Research Associate)
Ms Susan Carruthers (Research Associate)

1.4.14 Policy, strategic planning and coordination
WA Drug Abuse Strategy Office
• Mr Terry Murphy (A/Director)

WA Network of Alcohol & Drug Agencies
• Mr Chris McDonald (Manager)
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1.4.15 Visits
1.4.15.1 Treatment agencies
•
•
•
•

Central Drug Unit
Cyrenian House
Holyoake
Palmerston Centre

1.4.15.2 Hospitals
• Sir Charles Gairdner Hospital, A&E Department

1.4.15.3 Prisons
• Casuarina Prison
• Rangeview Remand and Assessment Centre

1.4.16 Seminars
• Heroin overdose symposium, Health Department of WA, 17 July 1997
• International opioid overdose symposium, Sydney, 14 August 1997
• Australian Therapeutic Communities Association National Conference, 5-7 November, 1997

1.4.17 Users forum
• Half day closed forum attended by 15 current and former heroin users.

1.4.18 Interstate visits
The Select Committee proposes to travel to Adelaide, Canberra, Melbourne and Sydney in the
first quarter of 1998 to study in detail approaches taken in these jurisdictions in dealing with illicit
drugs.

1.5

Submissions

The Select Committee advertised its terms of reference in every major provincial and regional
newspaper in WA, as well as in The West Australian and the Australian newspapers.
The Select Committee received 116 written submissions from individuals, organisations and
community groups. A list of those who submitted submissions is contained in Appendix 6. An
analysis of the major themes and concerns in these submissions is provided in Table 1.1, taking
into account a number of the submissions dealt with multiple issues. Eight anonlymous submissions
have been excluded under the Standing Orders.
Four major themes were referred to in submissions. However, two areas of greatest concern, with
treatment issues addressed in just over one third of submissions and with nearly one third of
submissions concerned with law enforcement matters, evidencing the tremendous community
concern on that issue. A total of 32 (27.6%) submissions contained details of personal stories
concerned with a family member’s, a relative’s or the respondent’s own experiences with the use
of one or more illicit drugs.
It is noted that while the majority of these stories involved negative consequences from drug use,
a small number also indicated drug use (involving cannabis) was not perceived as having adverse
consequences.
Given recent interest in the prescribing of naltrexone as an experimental abstinence treatment in
Perth, a number of those who made submissions also took the opportunity to lobby for the need
for Naltrexone to be made more widely available. The ACT heroin trial was specifically referred

Interim Report Page - 11

Select Committee into Misuse of Drugs Act 1981
to in 12 (10.3%) submissions, with 6 (5.2%) respondents specifically opposing the introduction of
such a drug experiment.
The submissions concerned with law enforcement involved marked divergence in a number of
instances, between respondents. A total of 10 (8.6%) submissions referred to cannabis, with 6
(5.2%) in favour of varying forms of decriminalisation and 4 (3.4%) opposed to decriminalisation
of the offence of the simple possession of cannabis.
A total of 23 (19.8%) respondents were in favour of harsher punishments (including death),
especially in relation to convicted persons who were described as non-using dealers. Of this group
7 (6.0%) advocated the application of capital punishment, sometimes referred to as the
Singaporean or Malaysian approach. There was a limited amount of support (2 submissions) for
the novel concept of providing incentives or rewards to citizens to “dob in a dealer”.
Table 1.1:

Major themes in written submissions

Issue

n

%

Comments

Naltrexone

16

13.8

All favoured expansion of the naltrexone abstinence treatment

Narcan

4

3.4

Increased access to prevent ODs

Methadone

9

7.8

2 were critical of methadone

ACT heroin trial

12

10.3

6 opposed prescribing heroin to addicts

12

10.3

Support expanded education programs especially targeted at young
people through schools

Abstinence as goal of treatment

4

3.4

All advocated that abstinence should be the principal goal of all
interventions

Harm reduction

3

2.6

2 were critical of this approach being supported by government

Favours death penalty

7

6.0

Decriminalisation of cannabis

10

8.6

Harsher sentences for dealers

16

13.8

Reward for ‘dobbing in a dealer’

2

1.7

21

18.3

1. Treatment

2. Education

3. Policy

4. Law enforcement

5. Miscellaneous

1.6

6 in favour and 4 opposed to decriminalisation of simple possession of
cannabis

Second report

In its second report, the Select Committee will provide a more detailed discussion of the range of
services needed to adequately deal with the problems outlined in this report, within the context of
the second term of reference. The second report will, for instance, develop a framework that
recognises prison environments offer unique opportunities not ordinarily available in the
community to assist in treating those with drug problems. However, it will be noted that as prisons
are in reality, not immune from problems experienced in the wider community, they also need to
provide adequate health services to protect those using illicit drugs whilst in prison and following
their release.
As the Select Committee has already amassed a considerable amount of material through hearings
and submissions, it is expected that it will further consult with a number of additional
organisations, as well as conduct visits to facilities and consult with key government advisers in
the Eastern States, to finalise its investigations under the second term of reference.
It is anticipated that the Select Committee will pursue additional inquiries in relation to specialist
providers of services for young people and obtain more detailed information about school based
educational initiatives from government and non government agencies.
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As we are concerned about the need for augmented responses and broader options for offenders,
the Select Committee will seek details about established treatment programs with demonstrated
positive outcomes for assisting both prisoners and offenders under community based orders,
especially in relation to abstinence oriented outcomes.
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Chapter 2: The legal framework
2.1

Introduction

This chapter discusses a range of law enforcement matters that were dealt with by the Select
Committee under the first term of reference. While much of the material that will be considered
outlines perceived shortcomings of the Misuse of Drugs Act 1981 (MDA) as it applies to drug
trafficking and dealing, where necessary and appropriate, reference will be made to other
provisions of the MDA and other legislation.
Western Australia, because of its long coastline and low concentrations of population in the
north west, is especially vulnerable as an entry point into Australia for the importation of illicit
drugs such as heroin, cocaine, designer drugs such as ecstasy, synthetic hallucinogens and refined
cannabis products like hashish resin and oil. 7 This means there needs to be clear and well
understood administrative arrangements across and within different sectors of government
throughout the State and Commonwealth governments. These arrangements may be readily
disrupted if there are breakdowns in sharing of information, a reluctance to pool scarce resources,
insufficient funds to mount complex operations or unwillingness to contribute towards running
task forces.
Activities such as surveillance, sharing of intelligence, identifying assets and cash connected to
drug crime, and tracing money transferred to financial institutions in other jurisdictions requires
exceptionally good working relationships between drug law enforcement agencies. These
relationships are very sensitive to changes in the external environment, like reductions in funding
of particular programs or deficiencies in the law, which require legislative correction.
This chapter provides a brief overview of the three applicable United Nations drug conventions to
which Australia is a signatory and which accordingly have a broad influence on the drug laws in
WA and other Australian jurisdictions. This will be followed by a discussion of major advantages
that would occur if the recommendations of the Model Criminal Code, Chapter 6 (Serious Drug
Offences) were adopted by the Commonwealth, States and Territories.
The balance of this chapter is concerned with the Misuse of Drugs Act 1981, the centrepiece of
the State’s legislative framework for dealing with illicit drugs. While the Select Committee
obtained a range of helpful criticisms about weaknesses in the MDA, it was generally agreed this
legislation has served the State very well. Most of these shortcomings have arisen as over the 16
year period in which the Act has been in operation, changes have occurred in the way illicit drugs
have been distributed, manufactured and sold in the State.
Ongoing reform which augments investigatory and surveillance powers are vital, as police must
gather and analyse intelligence and mount covert operations to be able to effectively attack the
organised crime groups who deal and traffick in drugs. The Select Committee makes reference in
this regard to the recommendations of the NSW Wood Royal Commission which, if adopted, are
likely to substantially improve drug law enforcement in Western Australia.

2.2

Commonwealth framework

While WA and the other States and Territories generally have unfettered powers to legislate with
respect to illicit drugs, save for those involving importation (as the Commonwealth is a party to a
number of international treaties dealing with illicit drugs), constitutional law requires each
jurisdiction to enact legislation that implements and is consistent with provisions in these
conventions. At present there are three major international drug control treaties in force:
• Single Convention on Narcotic Drugs, 1961;
• Convention on Psychotropic Substances, 1971; and
7

The ease by which Australia’s northern coastline could be used as a major entry point for drug traffickers has
been highlighted in a recent press release of the yet to be released 1996/97 Australian illicit drug report, an
annual report prepared by the ABCI. Cf Australian 12 November 1997.
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• Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988.
These instruments provide roles for a number of United Nations (UN) bodies to make
recommendations to regularly update the list of drugs, included in schedules to the conventions,
as illicit or prohibited. The World Health Organisation is responsible under the 1961 and 1971
conventions, through its Expert Committee on Drug Dependence, for establishing criteria to bring
new substances under international control. The International Narcotics Control Board (INCB) is
responsible for evaluating those chemicals that should be included under the 1988 convention.
A variety of administrative functions and UN programs were amalgamated in 1991 to form the
United Nations Drug Control Program (UNDCP). As well as monitoring compliance, serving as a
world wide centre of expertise and as being a clearing house for information, the UNDCP supports
subregional initiatives and plans to deal with drug problems within individual states.

2.2.1

Features of three key UN Conventions

2.2.1.1

Single Convention on Narcotic Drugs, 1961

The purpose of this treaty is to prevent and combat drug addiction by means of coordinated
international action. It states that “the possession, use, trade in, distribution, import, export,
manufacture and the production of drugs is exclusively limited to medical and scientific purposes”.
The Single Convention has two primary aims:
• to prevent diversion of drugs from medical or scientific sources to illicit sources, and
• to establish international penal cooperation to punish and discourage trafficking in drugs.
An important amendment, the 1972 Protocol, expanded the ambit of the Convention, by
emphasising the need for parties, as an alternative, to institute measures for the treatment and
rehabilitation of those who abuse and/or become dependent on drugs.

2.2.1.2

Convention on Psychotropic Substances, 1971

The purpose of the 1971 Convention is to establish a system of international controls over
pharmaceutical and other synthetic drugs, such as hallucinogens, psychostimulants, hypnotics and
sedatives. It was acknowledged that without adequate monitoring and controls over their use, such
drugs are likely to be abused and result in dependence.

2.2.1.3

Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, 1988

The 1988 Convention was established to improve the range of international cooperative
measures to be applied against drug trafficking. This is effected by obliging States to implement
measures to counteract cross border drug trafficking and related criminal activities, which can be
targeted against money laundering, and the unregulated movement of precursor and essential
chemicals. It also provides a framework for the extradition of those involved in drug trafficking
outside a jurisdiction and for cooperation between law enforcement bodies across national
boundaries.

2.3

Model Criminal Code, Chapter 6 (Serious Drug
Offences)

2.3.1

Background and general endorsement by Select
Committee

Except for offences involving the importation of illicit drugs and plants which are dealt with
under the Customs Act, the law concerning illicit drugs is regulated on a State and Territory basis.
This means there is marked variation between each jurisdiction, in effect creating a patchwork of
provisions. It was believed that in a comparatively mobile society like Australia where organised
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crime involving illicit drugs transcends state and national boundaries, there is a persuasive case for
uniformity in the definition of serious drug offences.
On 20 June 1990 the Standing Committee of Attorneys General proposed to develop a national
Model Criminal Code and accordingly established a committee consisting of an officer from each
Australian jurisdiction with expertise in criminal law and justice matters. In November 1993 the
committee became known as the Model Criminal Code Officers Committee (MCCOC) and in June
1997 released a discussion paper, Model Criminal Code, Chapter 6 (Serious Drug Offences),
(MCC) concerned with the law relating to serious drug offences.
The June 1997 discussion paper proposes three levels of liability, outlined some years ago in the
report of Australian Royal Commission Into Drugs (the Williams inquiry) according to whether
the offender trafficks a large commercial quantity, a commercial quantity or in any quantity per
se. It is understood that the proposed statutory provisions contained in the MCC are intended to
be in addition to existing laws in each jurisdiction concerned with the simple possession of
prohibited substances or prohibited plants.
The MDA, as with similar legislation in other Australian jurisdictions, imposes lesser penalties for
the possession, use or production of cannabis compared with other drugs. It appears the reasoning
for this is the belief that the consumption of cannabis is considered to be less physically harmful
compared with other drugs, such as heroin or amphetamines. The Select Committee accepts that
where offences of use and consumption are involved, this distinction is reasonable but where
trafficking or commercial production are involved, there should be no reason for a distinction
between cannabis and other illicit drugs.
Most of the offences formulated and discussed in the MCC are directed at attacking conduct
intended to derive unlawful profits from the involvement in the manufacture, cultivation or
trafficking in illicit or controlled drugs. The objective of the MCC is to acknowledge that as the
profit motive drives the market, the heaviest penalties should apply to those who seek to profit
the most from trafficking and related offences.
This general principle has been widely accepted by the Select Committee. Accordingly, it is
proposed that many of the definitions and offences suggested should be incorporated into the
MDA, together with any consequential or other necessary legislation to effect such an
implementation. The incorporation of the key legislative provisions in the MCC into the MDA
will overcome many of its current shortcomings as highlighted by the various law enforcement
witnesses who gave evidence.

2.3.2

Trafficking

The MCC defines that a person trafficks in a controlled drug if he or she:
• sells the drug; or
• prepares the drug for supply within the intention of selling any of it or believing another
person intends to sell any of it; or
• transports the drug with the intention of selling any of it or believing another person intends
to sell any of it; or
• guards or conceals the drug with the intention of selling it or assisting another person to sell
any of it; or
• possesses the drug with the intention of selling any of it.

2.3.2.1

Definition of trafficking and controlled drug

The MDA does not define “trafficking” except under Section 32A and only then for the purposes
of declarations pursuant thereto which can be relied upon for an application under Section 6 of
the Crimes (Confiscation of Profits) Act 1988 (CCPA) and the operation of Section 10(4) and
16(4) of that Act.
The MDA also refers to prohibited drugs Section 4(1) and prohibited plants Section 4(2) which,
for the purposes of this report, the Select Committee generally refers to as “illicit drugs”.
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The MDA offences relevant to “drug dealing” Sections 6 and 7 and the acts set out therein are
not as broad as the trafficking definition.
Recommendation 1
That the definition of “trafficking” and the general definition of “controlled drugs” (which shall
include prohibited plants) as proposed in the Model Criminal Code, Chapter 6 (Serious Drug
Offences) be incorporated into the Misuse of Drugs Act 1981.
The broader scheme proposed in the MCC is for three distinct categories of offences of drug
trafficking in controlled drugs, graded according to the quantity involved, eg:
• a large commercial quantity;
• a commercial quantity; or
• any other quantity (ie base level trafficking offence).
The Select Committee endorses these proposed gradations of trafficking but acknowledges the
need for a thorough review of the existing schedules to the MDA wherein the various illicit drug
and quantities are matched to integrate with the new proposed categories used in the MCC. For
example, the Schedule III Prohibited Drugs and associated weights (gms) and Prohibited Plants and
associated number of plants, could be used to set the minimum threshold weights for a “large
commercial quantity”. The Select Committee accepts that the manner in which the Schedules of
drugs and quantities are devised will be important in ensuring that the new gradated model can
achieve its chief policy objective, which is to strike at the commerciality of illicit drug
trafficking.

2.3.2.2

Categories of trafficking offences

Compared with the MCC, the MDA simply distinguishes between possession for personal use and
possession with intent to sell or supply, the latter commonly known as drug dealing or possession
with intent.
Section 32A of the MDA deals with a definition of drug trafficking but the declaration set out in
that section only has relevance in the application of Sections 10(4) and 16(4) of the CCPA. The
declaration attracts no penalty or any other consequence under the MDA. Further, the declaration
under the MDA is not a punishment.
Recommendation 2
That subject to an appropriate review of the prohibited drugs and plants and associated weights
and numbers of plants in the schedules to the Misuse of Drugs Act 1981, the said Act be amended
so as to incorporate three new categories of drug dealing or trafficking in:
• a large commercial quantity;
• a commercial quantity; and
• a traffickable quantity (simpliciter).
The Select Committee accepts that the maximum fines and terms of imprisonment for each
category will vary depending upon the review of the Schedules to the MDA as recommended
below.
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Recommendation 3
That the maximum terms of imprisonment and fines for each new category of trafficking be
reviewed by the Attorney General, subject to an appropriate review of the prohibited drugs and
plants and associated weights and numbers of plants for each such category.
Two options were proposed in determining whether the amount of the drug involved was a
traffickable, a commercial or a large commercial quantity of a controlled drug:
• if the prosecution elects to establish the actual quantity of the drug in the mixture, the relevant
quantity of the drug will be determined by reference to the quantity of the pure form of the
drug, if specified, in the schedule; and
• if the prosecution elects to establish the actual quantity of the mixture instead of the quantity
of the drug, the relevant quantity of the mixture will be determined by reference to the
quantity of the mixture containing the drug, if specified, in the schedule.

2.3.3

Definitions

2.3.3.1

Controlled drug

The MCC proposes that the term “controlled drug” means a substance specified or prescribed in a
schedule8 as being a controlled drug, which does not include controlled plants. The Select
Committee believes that prohibited plants should also be specifically included in this definition.
It was noted that in most jurisdictions, the definition of controlled drugs extends to substances
which are similar in their effects with chemical composition or readily capable of conversion to a
controlled drug. It is unlikely that these precursors, isomers, derivatives or salts are equivalent
either in their psychotropic effects or black market value to the control drug.

2.3.3.2

Traffickable quantities

The term “traffickable quantity of a controlled drug” means a quantity that is not less than the
quantity specified in the schedule as being a traffickable quantity of the drug. The term
“commercial quantity of a controlled drug” means a quantity that is not less than the quantity
specified in the schedule as a commercial quantity of the drug. “Large commercial quantity of a
control drug” means a quantity that is not less than the quantity specified in the schedule as a
large commercial quantity of the drug.

2.3.4

Revision of drugs and quantities

The MCC proposes that the tables of drugs and quantities should be listed in regulations. However,
the Select Committee is of the view that the method of listing these tables in a schedule of the
MDA is adequate, particularly because amendments can be made by virtue of Section 42 of the
MDA by way of an Order in Council by the Governor. A further advantage of including the tables
in a schedule to the MDA as opposed to regulations is that Section 42 of the Act requires that
such orders are to be laid on the Table of both Houses of Parliament within the first 14 sitting
days of that House after the publication of that Order in Council in the Government Gazette.

2.3.5

Controlled precursors

In order to deal with the controlled precursors 9 used in the manufacture of illicit drugs, it is
proposed in the MCC to include a definition of controlled precursor, which would mean a
substance specified or described in the schedule as a controlled precursor.
8

A similar approach occurs with the Misuse of Drugs Act 1981.
A controlled precursor is a restricted chemical used in the manufacture of illicit drugs such as amphetamines.
Usually a precursor has limited but legitimate industrial applications. Precursors are understood to be those
substances listed in 1988 UN Convention. Most of these substances are also listed in the Ninth Schedule of the
Poisons Act.
9
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The MCC further proposed that a commercial quantity of a controlled precursor means a quantity
of the precursor that is not less than the quantity specified in the schedule as a commercial
quantity of the precursor.
The MCC also proposed that the terms “large commercial quantity” of a controlled precursor
means a quantity of the precursor that is not less than the quantity specified in the schedule as a
large commercial quantity of the precursor.
The MDA does not refer to precursors used in the manufacture of illicit drugs. It simply prohibits
possession of “utensils” used in connection with the manufacture or preparation of a prohibited
drug if there are detectable traces of a prohibited drug in or on the utensils (Section 5(d)) or the
manufacture or preparation of an illicit drug (Section 6(1)(c)).
Prohibiting the dealing in controlled precursors used in the manufacture of illicit drugs, as
proposed under the recommendations of the MCC, would further restrict the manufacture of illicit
drugs.

2.3.6

Purity and seriousness of offending

The MDA is solely concerned with the mixed quantity of illicit drugs. When a person is being
sentenced under the MDA, the actual quantity or percentage purity of the mixed quantity is
relevant as an aggravating factor due to the possibility of the mixture being further diluted and
expanded upon in weight.
Whilst it may be difficult for middle to upper level drug dealers to determine with any real degree
of accuracy, the percentage purity of a quantity of an illicit drug and hence the exact quantity of
the pure form of the drug, under the MCC this factor is relevant in determining the degree of
culpability of drug dealers when selling illicit drugs. When liability is measured by total quantities,
this may be an incentive to traffickers to deal in smaller pure quantities rather than run the risk of
more severe punishment by diluting the sample with an innocuous substance and increasing the
weight of the total sample.
While the true potentiality of harm associated with a particular quantity of illicit drug is its weight
or quantity in pure form, the Select Committee has at this time decided to rely on the method
under the MDA of basing weight on the diluted quantity 10 of the drug concerned. The MCC
proposes that pure quantities, as opposed to diluted quantities, cannot be relied upon to determine
the relevant quantity for the purpose of prosecutions.

2.3.7

Supplying and selling

The MCC proposed that the preparation of a drug for supply includes packaging the drug or
separating the drug into discrete units. The terms sell, supply, transport, possession and conceal
also have their own specific definitions. In many instances, the proposed definitions of these key
terms extend the definitions of similar words and phrases used in the current legislation in each
jurisdiction.

2.3.8

Commercial manufacture

The Select Committee believes the term “manufacture” of controlled drugs be all encompassing
and include any process by which a substance is produced. This would include the process of
extracting or refining that substance or the process of transforming the substance into a different
substance. The MCC proposes that the term manufacture then be applied to large commercial
quantities, commercial quantities of control drugs each creating a separate offence.
It is also proposed that a person is deemed to be a manufacturer of a substance if the person
engages in its manufacture, exercises control or direction over its manufacture or provides finance
for its manufacture. The MDA only encompasses the issue of manufacture and not activities
10

The MDA uses the term ‘admixtures’ which encompasses any level of purity in a sample.
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concerned with the extraction, refinement, making, preparation, transformation, formulation,
compounding or mixing of illicit drugs.

2.3.9

Precursors

The MCC proposes that the sale of a controlled precursor for the purpose of manufacture of
controlled drugs also be a specific offence, with separate offences to cover:
• a large commercial quantity;
• a commercial quantity; and
• any other quantity (ie base level trafficking offence).
It is proposed that the manufacture of a controlled precursor for the purpose of manufacture of a
controlled drug be an offence if the person who manufactures the controlled precursor:
• does so with the intention of manufacturing a controlled drug or the intention of selling any of
the drug so manufactured or believing that another person intends to sell any of the drug so
manufactured; or
• with the intention of selling any of the precursor to another person and believing that person
intends to use the controlled precursor to manufacture a control drug.

2.3.10 Manufacture
It is proposed that a generalised offence concerning the manufacture of controlled drugs should
arise when a person possesses any substance, equipment or other thing:
• with the intention of using it to manufacture a control drug and selling any of the drug so
manufactured; or
• with the intention of using it to manufacture a control drug and believing that another person
intends to sell any of the drug so manufactured.

2.3.11 Controlled plants
The MCC proposes a specific definition for controlled drugs and another definition for controlled
plants. If this recommendation is not accepted and instead a separate and distinct definition of a
controlled plant was preferred, the MCC proposes to define the term “cultivate”. This term would
include:
• plant, germinate or grow a plant; or
• nurture or tender a plant; or
• guard or conceal a plant (including against interference or discovery by humans or by natural
predators); or
• harvest a plant, which includes picking any part of a plant or separating the resin or other
substance from a plant.
It is proposed that a person should be deemed to have cultivated a plant if he or she:
• engages in its cultivation; or
• exercises control or direction over its cultivation; or
• provides finance for its cultivation.
A specific definition for the product of a controlled plant is proposed to include:
• the seed of the control plant; or
• that part of the control plant (whether live or dead); or
• the substance separated from the plant.
It is noted these proposed definitions extend the statutory and judicial interpretations of the
existing definitions in the MDA.
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The MCC also proposes new offences covering that the sale of control plants in either a large
commercial or commercial quantity or any other quantity.

2.3.12 Children
The Select Committee was particularly interested in Division 64 of the MCC which outlines drug
offences involving children. The Select Committee endorses this concept, as it believes that the
sale to or involvement of children in any illicit drug is particularly reprehensible.
The MDA does not include any specific offence concerning the involvement of children in illicit
drug dealing, as the dealing provisions of Sections 6 and 7 of the MDA generally apply. However,
the involvement by children in illicit drug dealing is considered to be a grave circumstance of
aggravation in sentencing offenders who seek to involve children in dealing.
The Select Committee is particularly concerned about recent media and anecdotal reports about
the growing trend in the involvement of children in illicit drug dealing, either directly or
indirectly, and proposes that any such dealing attract the maximum penalty in appropriate
circumstances.

2.3.12.1 Types of offences
These offences involve:
• supplying a commercial quantity of a controlled drug to a child, believing that the child intends
to sell any of the drug;
• supplying a traffickable quantity of a controlled drug to a child, believing that the child intends
to sell any of the drug;
• procuring a child to traffick in a commercial quantity or any quantity of a controlled drug;
• procuring a child to prepare any controlled drug for supply to a person or to transport the
drug; or
• procuring a child to guard or conceal a drug that is intended to be sold.
The MCC proposes additional offences in relation to children concerned with:
• preparing a controlled drug for supply, which includes packaging the drug or separating the drug
into discrete units; and
• supplying a controlled drug to a child.
It is also proposed to include a provision to the effect that proof that the accused supplied a
traffickable quantity of a controlled drug to a child is evidence from which the judge or jury can
infer that the relevant belief of the accused consenting the sale of the drug by the child is required
to constitute that offence.

2.3.12.2 Procuring children to traffick in drugs
The Select Committee notes with interest that the MDA as it currently stands does not contain
express provisions dealing with children being involved in drug offences. The issue of minor
offences is encompassed by the general provisions contained in the Act.
Two offences are proposed in relation to procuring a child to traffick in controlled drugs which
involve a commercial quantity of a controlled drug or any other quantity of a controlled drugs.
The circumstances in which a person shall be taken to have procured a child to traffic in a
controlled drug occur if:
• the person procures the child to sell the drug;
• the person, with the intention to selling any of the drug, or believing that another person
intends to sell any of the drug, procures the child to prepare the drug for supply or to transport
the drug; or
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• the person, with the intention of selling any of the drug or assisting another person to sell any
of the drug procures the child to guard or conceal the drug.
The phrase “preparing a drug” is defined to include packaging the drug or separating the drug into
discreet units.

2.3.12.3 Intention to sell to a child
The proposed provision also includes a provision dealing with the inference of intention to sell.
The prosecution must prove that the accused supplied a traffickable quantity of a controlled drug
to the child from which the judge or jury can infer the relevant intent.
The MCC excludes a defence raised on the basis that the person supplying the drug to the child did
not know that the child was a child, as a matter of law.
It should be noted the proposed offences relating to children exclude the application of the
offences to children if a child was the person so supplying the drug.
Recommendation 4
That the offences of the Model Criminal Code, Chapter 6 (Serious Drug Offences) specifically
concerning the involvement by adults of children in illicit drug dealing be incorporated into the
Misuse of Drugs Act 1981 and that the maximum penalty for such, be the same as for trafficking
in large commercial quantities of illicit drugs.

2.3.13 Aggregation of multiple offences
Section 65 of the MCC allows for the aggregation of multiple offences on different occasions and
applies to offences consisting of:
• trafficking in controlled drugs on different occasions; or
• supplying controlled drugs to a child on different occasions, whether they are the same or
different kinds of drugs.
The provision provides that a person may be charged with a single offence in respect of the
conduct on all or any number of those occasions, so long as each such occasion occurred not more
than seven days apart. It also provides that the quantity of controlled drugs so trafficked or
supplied for the purpose of any such single offence is the sum or total of the quantities of the
drugs trafficked or supplied on each occasion.
The object of this provision is to enable prosecutions or offences involving trafficking in
commercial quantities when dealers traffic consistently in small quantities. This provision may
also have the occasional application to lift the offence of trafficking in commercial quantity to
the offence of trafficking in a large commercial quantity.
The provision is based on the assumption that a person who deals more than once in a seven day
period is no less involved in the illicit drug trade than a person who deals only once in an
equivalent quantity.
A new provision in this part was for further aggregations in relation to offences involving
different classes of drugs, plants or precursors.
The new proposed offence is intended to apply against any of the offences discussed earlier,
whether they are the same or different kinds of drug, precursor or plant, consisting of:
• trafficking in different classes of controlled drugs on the same occasion; or
• manufacturing different parcels of controlled drugs on the same occasion; or
• selling different parcels of controlled precursors on the same occasion; or
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• cultivating different parcels of controlled drugs on the same occasion; or
• selling different parcels of controlled plants on the same occasion; or
• supplying different parcels of controlled drugs to a child on the same occasion.
The provision makes it clear that:
• a person may be charged with a single offence in respect of all or any of the different classes of
drugs, precursors or plants; and
• that the quantity of controlled drugs, precursors or plants concerned for the purposes of any
such single offence is the sum or total of the quantities of the drug, precursors or plants in the
different parcels.
The provisions also set out that if there are different kinds of drugs, precursors or plants in those
parcels, this particular provision will be subject to a further provision, which applies when a
person is charged in accordance with the earlier provisions for a single offence against this
chapter consisting of:
•
•
•
•
•
•

trafficking in more than one kind of controlled drug; or
manufacturing more than one kind of controlled drug; or
selling more than one kind of controlled precursor; or
cultivating more than one kind of controlled plant; or
selling more than one kind of controlled plant; or
supplying more than one kind of controlled drug to a child.

The provision again allows for the quantity of the drugs or plants to be aggregated. The same
provision applies in respect of the aggregation of individual offences within a period of seven
days.
The MDA contains no such provisions to aggregate combinations of different illicit drugs and as
such is substantially defective. Each offence of drug dealing is dealt with on an individual basis.
Further the “possession with intent to sell or supply” deeming provision in Section 11 of the
MDA is limited to certain relatively high threshold weights or numbers of plants in Schedule V of
the MDA.
Recommendation 5
That the aggregation of multiple offences in relation to an illicit drug, different illicit drugs and
different quantities of illicit drugs to establish the various categories of trafficking, as proposed in
the Model Criminal Code, Chapter 6 (Serious Drug Offences) be incorporated into the Misuse of
Drugs Act 1981.

2.3.14 Defence of recklessness
The MCC proposes that the prosecution need not establish that:
• a person knew or was reckless with respect to the particular identity of the controlled drug,
plant or precursor; and
• a person knew, or was reckless with respect to the particular controlled drug contained in the
tablets.
The prosecution must establish that the person knew or was reckless with respect to:
• the substance or plant was a controlled drug, plant or precursor; or
• if relevant, the quantity, the substance or plant concerned.
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2.3.15 Property derived from drug offences
Part 6.6 of the MCC provides that a person who, knowing that any property is directly or
indirectly derived from a drug offence:
•
•
•
•

conceals the property; or
transfers the property to another person; or
converts the property; or
removes the property from this jurisdiction (ie the State of Western Australia) for the
intention of:
• evading or resisting another person to evade prosecution for a drug offence; or
• evading or assisting another person to evade the imposition or enforcement of a
pecuniary penalty for a drug offence; or
• evading or assisting another person to evade the making, or enforcement of an order
for the confiscation or forfeiture of the property or any part of it commits an offence.

2.3.16 Receiving
A new offence of receiving is proposed, that a person is guilty of an offence if he or she receives
property:
• knowing that the property is directly derived from a drug offence committed by another
person; and
• without any legal entitlement to the property.
The MCC outlines a number of regulations which will require reviewing and are concerned with:
• the substances that are controlled drugs, or that are controlled precursors or the plants that are
controlled plants;
• the relevant quantities of a controlled drug that is a traffickable quantity, commercial quantity
or large commercial quantity;
• the quantities of controlled precursors that are traffickable quantities, commercial quantities or
large commercial quantities; and
• the quantities of a controlled plant, that are a traffickable quantity, a commercial quantity or a
large commercial quantity.

2.3.17 Response by WA Police Service
The Select Committee notes that there has been an overall favourable response by the WA Police
Service to the proposals in the MCC, which believes if implemented would provide innovative
approaches to serious drug offences and help to resolve the legislative complexity in relation to
drug trafficking.
The MCC will overcome many of the shortcomings of the MDA as outlined by law enforcement
officers who appeared before the Select Committee, as it addresses many of the shortcomings of
the MDA.
Further, the Select Committee does not necessarily endorse the MCC threshold weights for
determining the various categories of trafficking.
Recommendation 6
That an interdepartmental group be established, consisting of representatives from the office of
the State Director of Public Prosecutions, the WA Police Service and the office of the Attorney
General, to review the incorporation into the Misuse of Drugs Act 1981 of the reforms proposed in
the Model Criminal Code.
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2.4

Western Australian drug law enforcement

2.4.1

Introduction

Law enforcement witnesses gave corroborative evidence of the shifts in trends and patterns of
illicit drug use over the last 10 years. The most significant shift over the past three to four years
has been away from amphetamines and its derivatives to other drugs, such as heroin and designer
drugs. These shifts have been accompanied by a growing sophistication in organised crime, often
with international links. This background has increased the need for comprehensive intelligence
sharing arrangements between each jurisdiction and the need for multidisciplinary teams to
successfully attack and prosecute those who finance and organise drug distribution and those
involved as users at the lower levels.

2.4.2

WA Police Service

2.4.2.1

Philosophy

The current general approach to drug law enforcement in this State can be summarised as follows.
• The Drug Squad primarily targets the higher tiers of drug distribution, ie drug dealers and
commercial traffickers.
• Its operations are largely intelligence driven and conducted by experienced undercover police
officers.
• It regularly makes contributions to and receives information from the Australian Criminal
Intelligence Database (ACID).
• Police operations regarding the investigation and arrest and charging of major drug dealers are
usually taskforce driven.

2.4.3

Prosecutorial arrangements

2.4.3.1

Relationship with DPP

The State DPP, Mr John McKechnie QC, outlined the reciprocal arrangements which exists
between the State and Commonwealth governments. He and two other members of his office
hold appointments by the Commonwealth DPP for undertaking prosecutions.
Similarly, the Commonwealth DPP and its WA Deputy Director, hold appointments by the
Governor under the State’s Criminal Code to prosecute State offences. Although the State and
Commonwealth DPPs and their representatives hold unlimited power to prosecute, the informal
arrangements so far are that they each prosecute each others offences with the others consent.
For instance, the importation of a prohibited drug under the Customs Act and the possession with
intent may form the same or part of that drug under the MDA. Similarly money laundering
offences under State and Commonwealth laws can be prosecuted by both the State and
Commonwealth DPPs.
Mr McKechnie was concerned that whilst in the past this arrangement had worked exceptionally
well, this year with reduction of Commonwealth funding of legal aid, the whole arrangement has
been cast into doubt and thus he is not sure whether or not it will be able to continue. These issues
involve the reasoning that the Commonwealth should fund Commonwealth offences and that the
State should fund State offences.
Mr McKechnie stated that funding for prosecutions has never been a problem, and that both he
and his Commonwealth counterpart have worked on a quid pro quo basis.

2.4.3.2

Adequacy of police briefs

The State DPP raised concerns about the adequacy of many police briefs dealing with illicit drugs.
For instance, due to the substandard quality of some of these, some charges have been dismissed
due to:
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• inadequacies and defects within the police investigation;
• inadequacies in the police brief, including insufficient evidence in respect of key issues and
elements in respect of the offence with which the person has been charged;
• the ostensible unavailability of witnesses at trials; or
• suspected police corruption in various forms.
There seemed to be a perception that once a drug brief leaves the control of the police, it is up to
the State DPP to conduct the prosecution in respect of these matters. Another problem occurs
when trials or hearings in respect of police prosecutions may not commence for several years,
depending upon a range of factors beyond the control of the police. The DPP was also critical of
the inadequacies at times of some police investigations and the preparation of police briefs in the
gathering of evidence.
The Select Committee noted the State police did not believe there were generally shortcomings
with briefs, a perception that did not accord with the criticisms by the State DPP’s office.
It was noted that a liaison officer facilitates communications between the various State crime
squads (including the drug squad) and the State DPP.
The State DPP believed that the existence of the “drip feed” principle meant the State DPP
prosecutors are told only as much as the investigating police think they need to know. He stated
that the DPP has a need for the complete disclosure of the brief considering the safety of
informants and the like but that he is told only what the police believe is enough because there is
an atmosphere of distrust.
The Select Committee is of the view that it would be advantageous if the State DPP is made
responsible for dealing with all drug related indictable matters. Such an arrangement would also
ensure that the most skilled legal resources were focused at a much earlier stage of the prosecution
of serious drug offences to maximise the success of prosecutions.
Recommendation 7
That the Commissioner of Police nominate representatives from the various crime squads that are
involved in investigating drug related matters to participate in the formation of a Prosecution
Review Committee to be managed by the State Director of Public Prosecutions and to meet on a
regular periodic basis, as directed by the State Director of Public Prosecutions to:
• discuss and analyse common inadequacies in police briefs to determine and implement ways
to remedy such inadequacies;
• discuss and analyse the preparation of current prosecutions;
• report back on successes or failures of police service prosecutions and the reasons for the
same, to ensure that the prosecution evidence provided at drug trials is of a high probative
quality; and
• report to the Anti Corruption Commission any concerns regarding possible police corruption in
all facets of illicit drug prosecutions.

2.4.3.3

Training of WA police

The State DPP expressed the view that there is often a lack of coordination in illicit drug
investigations, a lack of appropriate analysis of the strategy of an investigation, and that the
briefs generally were not well presented. It was emphasised by Mr McKechnie that a well
presented brief will encourage a person who is guilty to plead guilty and, should a case go to trial,
it will ensure a prosecution case is put to the court at its highest and appropriate level.
The State DPP also expressed concern that some trials failed due to grave problems with the
preparation of the initial police brief and that some problems may have been deliberately or
negligently caused.
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Mr McKechnie suggested the real problem is in how the police are trained and how they
investigate illicit drug offences. Possible improvements include better police training, higher
qualifications to enter the police service and the need for police at ground level to access legal and
financial advice far more often than they currently do and not necessarily from the DPP.
Recommendation 8
That the WA Police Service encourage suitable officers who work in major crime squads
associated with drug related investigations to obtain tertiary level qualifications to:
•
•
•

reflect the need for greater forensic skills to analyse a wide range of financial and intelligence
data;
to prepare prosecution briefs; and
be competent in the law of evidence and other areas of the law that may impact on all stages
of the investigative and prosecutorial process.

Recommendation 9
That the WA Police Service improve the expertise of police prosecutors by instituting a number of
measures to achieve mandatory legal training including:
•
•
•
•

attendance at regular intensive inservice seminars emphasising court room skills;
incentives for officers to remain engaged as prosecutors;
implementation of a scheme of enhanced promotional opportunities; and
subsidising the reasonable costs of those officers who undertake complementary tertiary
studies.

Recommendation 10
That subject to an appropriate review of the success of implementation of the measures described
in Recommendation 9, the State Director of Public Prosecutions assume the conduct of all
prosecutions involving illicit drug dealing offences, except the in court bail applications in the first
instance.

2.4.3.4

Legal and accounting expertise of police

During the course of receiving evidence, it became apparent that the drug squad requires better
access to legal advice, legal services and financial or accounting analysis during the course of its
investigations. It was noted that the fraud squad recently employed a lawyer who has been found
to be particularly useful. It was noted that the drug squad is able to access the DPP at relatively
short notice and that the detective training school and legal services unit of the police service
provide relatively accurate legal advice when needed. However, it was accepted that appropriately
legally trained lawyers should be attached to the drug squad and all drug task forces.
Recommendation 11
That the drug squad, other drug task forces and the Assets Investigation Section of the WA Police
Service each employ at least one suitably qualified and experienced criminal lawyer and
chartered accountant to assist in all facets of the gathering and analysis of evidence and during
the investigative stages and the subsequent preparation of prosecution briefs in respect of
prosecutions under the Misuse of Drugs Act 1981 and related legislation.
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2.4.4

Applicable laws

2.4.4.1

Introduction

A number of witnesses from the WA Police Service described the MDA as one of the State’s most
“user friendly” pieces of legislation, as it is relatively easy to understand and is relatively clear in
its application and interpretation. However, the State DPP and other witnesses confirmed that
the MDA was due to be reviewed following developments in the law since the Act was passed.
As a general rule, the police are responsible for prosecuting simple offences under the MDA in the
Courts of Petty Sessions (CPS). Police prosecutors have only limited contact with associated
Commonwealth legislation, such as the Customs Act 1901, such as in the early stages of the
prosecution, through the remanding of defendants and bail applications.
As a general rule, all committal hearings in respect of indictable offences under the MDA are dealt
with by prosecutors employed by the State DPP. Simple and indictable offences under
Commonwealth legislation are dealt with by prosecutors employed by the Commonwealth DPP.
Prosecutions under the Poisons Act 1954 are generally dealt with by the Crown Solicitor on behalf
of the Health Department of Western Australia (HDWA).

2.5

Identified areas of concern

2.5.1

Funding of Commonwealth operations

Several witnesses from the WA police pointed out that since it is difficult to detect illicit drugs
once they have crossed the customs barrier and entered the State, it was obviously more prudent
to detect and stop the supply of illicit drugs as and when they enter the country rather than after
they have already been imported.
There was considerable concern by witnesses regarding the impact of the Commonwealth
government’s funding cuts on the Customs Service, the Australian Federal Police (AFP) and the
National Crime Authority (NCA) and on the capacity of these federal agencies to carry out their
statutory and investigative duties. It was asserted that the Commonwealth funding cuts have
already impacted upon the availability of heroin and other illegal drugs on the streets of Perth,
thereby contributing to recent increases in their availability. It was noted that the seizures the
Australian Federal Police had made in WA in the past 2 to 3 years were minimal.
Recommendation 12
That the Commonwealth provide a substantial increase in funding to the Customs Service, the
Australian Federal police and the National Crime Authority based in WA to assist these agencies
in more effectively acquitting their duties, particularly in the prevention, detection and
investigation of the supply of illicit drugs, plants and substances entering Western Australia. That
inter alia, such funding be specifically allocated for the establishment of additional Australian
Federal Police and Customs officers and suitable detection aids and equipment at each port and
airport in Western Australia accessible to overseas visitors upon their entry to Australia.

2.5.2

Joint State-Commonwealth task forces

Further evidence was received on the issue of funding in relation to limitations concerning human
resources, equipment or associated matters in respect of Commonwealth and State joint funding of
task forces. It was noted that the funding of special operations joint task forces between the State
and Federal law enforcement agencies, should be regarded as a special case funding area. The
recent commitment by the Federal government to increase funding for supply reduction activities
was noted in the first chapter.
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Recommendation 13
That the State government, in conjunction with the Commonwealth and other State and Territory
governments, establish a Joint Committee empowered to create and maintain a specific fund,
contributed to by all jurisdictions, to fund joint task forces for the purpose of specific drug related
investigations. It is to be understood that each jurisdiction should contribute to this fund on an
equitable basis, taking into account each jurisdiction’s provision of its human resources and non
human resources.

2.5.3

Intelligence sharing

There are a number of key intelligence relationships which are critical to the effectiveness of drug
law enforcement at the State level.
• The WA Bureau of Criminal Intelligence (BCI) employs many civilian criminal intelligence
analysts who operate in teams.
• The WA police is linked to organisations such as the NCA, the AFP, the police services of
each State and Territory.
• The Australian Bureau of Criminal Intelligence (ABCI).
The BCI regularly accesses and makes contributions to ACID. The various contributing agencies
provide information to the database and such data is available to the mainstream police services
that are members of the ABCI. It was noted various jurisdictions make differing contributions to
their portion of ACID.
It was noted that WA uses the ACID database as its sole depository of intelligence as does the
Northern Territory, South Australia and Tasmania. However, Queensland and New South Wales
have been reluctant to contribute their intelligence to ACID and it was believed that they do not
contribute a great deal of intelligence to that database. It was also noted that the AFP does not
use that database but provides intelligence which it thinks relevant to a particular jurisdiction or
operation.
Recommendation 14
That the State government strenuously lobby the police ministers in the States of Queensland and
New South Wales to ensure that each jurisdiction’s police service contributes all of its criminal
intelligence material to Australian Criminal Intelligence Database, and that the Australian
Bureau of Criminal Intelligence Board of Control (comprising all Commissioners of Police in
Australia), also encourage the said States to provide all drug related intelligence information to
Australian Criminal Intelligence Database on a free and unfettered basis.

Recommendation 15
That each jurisdiction be compelled to identify its contribution to shared intelligence and its
utilisation of shared intelligence held on Australian Criminal Intelligence Database to determine:
• whether the proposed expanded use of Australian Criminal Intelligence Database is being
adhered to; and
• whether equitable contributions are being made towards the cost of maintaining the system.

2.5.4

Surveillance

It was noted that Commonwealth legislation dealing with certain telephonic listening devices
restricts the use of listening devices to only members of the AFP. It was suggested that the State
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police service should be given greater access to using the Commonwealth Telecommunications
(Interception) Act 1979.
It was noted that since the receipt of this evidence, a new agreement had been reached between
the State and Commonwealth Attorney Generals regarding access by the WA Police Service to
listening devices.
Recommendation 16
That the WA Police Service, particularly its sub agencies, investigating illicit drug dealers, be
given free and ready access to using the provisions of the Telecommunications (Interception) Act
(Cth), notwithstanding jurisdictional impediments.

2.5.5

Major interstate passenger and freight transit points

Police witnesses pointed out there is no routine checking on domestic flights for illicit drugs. It is
accepted that it would be very timely, costly and inappropriate to check each person flying on
intrastate and interstate domestic flights. However, it was felt that random drug searches should be
conducted on a regular basis in the same manner as those conducted in respect of international
flights and should be seen to be conducted so as to raise in the minds of illicit drug dealers, the
possible spectre or likelihood of being detected with illicit drugs during movements on domestic
flights. Such checking wouldn’t necessarily be restricted to persons but also to baggage, freight and
mail.
Appropriate advertisements should also be placed at domestic airports advising of the random
search procedure. Whilst it is not proposed that each and every passenger movement can
realistically be checked, the Select Committee believes that the random possibility of being
searched and illicit drugs being detected will enhance the effectiveness of this measure and increase
the perception of the greater likelihood of detection.
It has also be drawn to the attention of the Select Committee that illicit drugs may readily enter
the State in luggage of passengers travelling from interstate into WA on the Indian Pacific train
or concealed in freight on interstate trains or interstate heavy haulage vehicles. It is the Select
Committee’s belief that a similar approach as outlined above in relation to random checks on
incoming flights should also be adopted at major interstate rail terminals and interstate freight
depots.
Recommendation 17
That the WA Police Service be provided with additional funding to enable it to undertake random
checks in respect of domestic flights, interstate trains and heavy haulage movements involving
passengers, freight, baggage and mail to detect the presence of illicit drugs using inter alia
additional State police, sniffer dogs and bodily Xray machines. To maximise the deterrent value
of this activity, the public should be advised via prominent signage (in all necessary and
appropriate languages), that random checks for illicit drugs are carried out at the Perth domestic
airport and interstate arrival points in WA.

2.5.6

Strategic and organisational framework

Mr McKechnie observed there appeared to be a fundamental lack of overall cohesive strategy and
structure within the organised crime squad and drug squad areas. This problem is evidenced by at
least four major reviews of the drug squad and consequential changes of its direction.
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Recommendation 18
That in general, policies and strategies be introduced in the WA Police Service that will result in a
better overall cohesive strategy within the organised crime and drug squad areas.

2.5.7

Investigatory powers

2.5.7.1

Right of suspects to remain silent

A major impediment to police investigations is that persons charged with drug offences have the
right to remain silent when interviewed by police and yet, at a subsequent trial, have the right to
give an explanation. The concern of the WA police is that persons charged with indictable drug
offences, exercise the right to remain silent, but after the opportunity of reviewing all the
prosecution’s evidence prior to a trial, can if desired, give evidence in the witness box providing a
contrived explanation intended to overcome many of the matters raised in the police evidence.
Witnesses from the WA Police Service gave evidence to the effect that it is often difficult to
obtain information, incriminating or otherwise, from suspected drug dealers and traffickers during
the course of their investigations.
The Select Committee accepts that it is common practice in many situations for suspected drug
traffickers and dealers to refuse to supply any meaningful information to investigating police
officers during the course of their investigations and invariably rely upon the right to silence.
Needless to say, the WA Police Service wish to have the power to generally compel persons
suspected of being involved in any illicit drug dealing to provide information which would assist
them in the investigation of illicit drug dealing offences.
The Select Committee accepts that any legal duty placed upon a person suspected of being
involved in any illicit drug dealing would have to have attached to it a substantial sanction for
failing to comply with a request for the provision of such information.
The Select Committee is not in a position to draft, in detail form, a statutory provision,
facilitating the police request for the power to seek such information, nor an appropriate penalty
to be attached for non compliance in response to such request. Nevertheless, the Select
Committee accepts the principle that investigating officers during the course of investigating
illicit drug dealing offences, should have the power to compel suspected illicit drug dealers or any
other persons, to provide such information as the police may reasonably require, including
documents and things.
The Select Committee notes that the MDA contains provisions requiring certain persons to
provide information to police officers during the course of the investigation of illicit drug
offences.
Section 15 provides that a police officer exercising the powers conferred by Section 13 (in
relation to property suspected of being connected property) or by a search warrant (under Section
14) may “require a person to give or cause to be given, to him such information as it is in the
power of the person to give or cause to be given, as the case requires” (“the Requirement”).
Section 25 provides that a police officer or an approved person, exercising the powers conferred
by Section 23 (dealing with the powers of a police officer in relation to any things associated with
the commission of an offence under the MDA) or Section 22 (dealing with police powers
concerning the entry into businesses involved in the production or sale of illicit drugs etc) can
make a similar requirement.
In both cases offences arise when:
• the Requirement is not complied with; or
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• the information provided in response to the Requirement is knowingly false or misleading in a
material particular; and
the maximum penalties are a fine of $3,000 or imprisonment for 3 years or both (see subsections
15(2), 25(2) and 34(1)(d)).
Subsections 15(3) and 25(3) are drafted in similar terms and provide that notwithstanding
subsection 2 in each section, a person shall not refuse or fail to comply with the Requirement
simply because compliance with that Requirement would tend to incriminate the person or render
the person liable to any penalty but that the information so given is not admissible in evidence in
any proceedings against the person (except for the offence of knowingly providing false or
misleading information).
Hence, the existing duty to provide ‘information’ is of no real assistance to investigating police
because it is generally inadmissible, particularly in respect of persons charged with drug trafficking
offences.

2.5.7.2

Right of associates to remain silent

It was noted that during the course of investigations, persons associated with the suspect such as
friends, associates, families, bankers, financiers, accountants and financial advisers, could also raise
the same right to remain silent.
In view of the threat of proliferation of illicit drugs in the community, particularly heroin, and
the harm to the community, the Select Committee believes that it was necessary for the police
to have the power to seek information under compulsion, not just from suspected illicit drug
dealers, but also their associates.
Recommendation 19
That existing provisions of the Misuse of Drugs Act 1981 which abridge the right of a suspect to
remain and the privilege against self incrimination be extended to require that during the course
of State police illicit drug investigations, persons suspected of having committed drug trafficking
offences under the Misuse of Drugs Act 1981 or suspected of having information to assist in the
investigation not be able to avail themselves of the right to silence or the privilege against self
incrimination and be compelled to cooperate fully with investigating police and be appropriately
sanctioned for a failure to do so.

2.5.7.3

Intrusive bodily searches

One issue of concern raised by the officer in charge of the Drug Squad was the extent of searches
of persons suspected of being in possession of anything whatsoever used or suspected of being used
in committing offences involving illicit drugs. Sections 13, 14, 15, 23 and 24 of the MDA
authorise a police officer, in the circumstances set out in the provisions, to “search him or any
person”. These sections are included in Appendix 1.
One concern that has been raised with the Select Committee by the WA Police Service witnesses
is whether the phraseology used in these sections authorises or permits what is described as
intrusive or internal bodily searches. The Select Committee acknowledges the concerns of the
Drug Squad in that illicit drugs are often secreted in bodily cavities so as to avoid detection as a
result of cursory physical searches or what is commonly known as “frisking”.
The Select Committee accepts that, in certain circumstances, the police should have the power to
compel persons, who they have reasonable grounds to suspect are involved in illicit drug dealing,
to submit to an intrusive internal bodily search.
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Recommendation 20
That subject to the various conditions precedent set out in Sections 13, 14, 15, 23, 24 and 25 of
the Misuse of Drugs Act 1981, WA police should:
• have the power to detain persons to whom these sections apply;
• compel such persons to submit to internal bodily searches by a medical practitioner; and
• formulate service guidelines to be included in the Commissioner’s Orders and Standard
Operating Procedures in respect of the nature and extent of intrusive bodily searches that may
be conducted on persons reasonably suspected of secreting illicit drugs within their bodily
cavities.

2.5.7.4

Evidence of certain matters at trial: link evidence

The WA Police Service witnesses gave evidence of the fact that during illicit drug trials, it was
imperative to establish that the illicit drug(s) produced at trial and illicit drug(s) seized during
police investigations were one and the same in terms of specific types of drug and quantity. This
means that prosecutors are required to establish to the criminal standard of proof that there has
been continuity in possession in respect of the drug movement bags containing the same illicit
drug from the time of their initial seizure through to the time of their production at trial.
In many cases, this continuity of possession is not disputed, as is the identity of the type of drug
and its quantity.
Section 38 of the MDA contains provisions whereby an approved analyst may give a certificate
certifying, inter alia, the description, quantity or mass of the illicit drug provided for analysis.
Such a certificate, if tendered in evidence is sufficient evidence inter alia of the matters set out
therein.
The Select Committee proposes that a similar provision for an evidentiary certificate be inserted
in the MDA whereby an appropriate officer may sign a certificate certifying that the drugs in the
drug movement bag produced at trial are one and the same drugs as those seized during the
investigation.
Recommendation 21
That a new evidentiary provision be included in the Misuse of Drugs Act 1981 permitting an
authorised officer to certify that the drugs seized and subsequently produced at trial are one and
the same and that such a certificate, if tendered in evidence, be sufficient proof of the matters set
out therein.

2.5.7.5

Accused person’s evidence at trial

Under the current law, an accused is generally not compellable to give evidence at his or her trial.
The trial judge may make certain comments to the jury upon the fact that the accused has not
given evidence. The right of the jury to take into account the evidence of the accused does not
stem from the right of the trial judge to comment on it.
The jury may consider the accused’s silence but the trial judge should not leave the jury to think
that they can use the accused’s silence as if it were a primary fact from which they could draw a
positive inference in proof of the fact to be proved.
There is a distinction between drawing an inference of merely guilty from silence and drawing an
inference otherwise available more safely simply because the accused has not supported any
hypothesis which is consistent with his or her innocence from facts which the jury perceives to be
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within his or her knowledge. The silence of an accused is not of itself evidence nor an admission
of guilt.11
However, consistent with the Select Committee’s view that persons who are suspected of illicit
drug dealing should cooperate with the police, the Select Committee believes that the current law
on this issue should be revised:
Section 35 of the Criminal Justice and Public Order Act 1994 (UK) however, permits courts in
England and Wales to draw “such inferences as appear proper” from the accused’s failure to give
evidence at trial. As such, a court or jury may now regard the defendant’s failure to testify to be
an evidential factor in support of the prosecution’s case.
This provision seeks to extend the ability of a jury to draw adverse inferences if an accused person
elects not to give evidence. As such, if, despite any evidence relied upon to explain the
defendant’s silence or in the absence of any such evidence, the jury conclude that the silence can
only be sensibly attributed to the defendant having no answer, or none that would stand up to
extensive cross examination, the jury may draw an adverse inference. This provision will no doubt
have the effect of indirectly coercing accused persons into giving evidence at his of her trial.
Hence, it is has been suggested that the evidential significance of silence may operate as an
indirect obligation to give evidence even though there is still no directly enforceable duty on the
defendant to do so.
Further, the Select Committee has already recommended that a person suspected of having been
involved in an illicit drug dealing offence be compelled to cooperate fully with the investigating
police. In any case, on the basis that such cooperation is forthcoming and results in inculpatory
evidence being thereby obtained, the prosecution will no doubt introduce in evidence at the trial of
any admission made by such a person during this process, irrespective of whether or not the
accused elects to give evidence at his trial.
Recommendation 22
That the Misuse of Drugs Act 1981 be amended to incorporate Section 35 of the Criminal Justice
and Public Order Act 1994 (UK), thereby permitting a jury to draw additional inferences from the
failure of persons charged with illicit drug dealing offences to give evidence at their trial.

2.5.7.6

Attempts

The State DPP indicated the need to reevaluate whether Section 11 of the MDA should apply
only where a person was actually found to be in ‘possession’, as a matter of law, of a certain
quantity of an illicit drug or whether it should be extended to apply to persons who merely
attempt to possess a certain quantity of illicit drugs. This issue is to be addressed in the High
Court in the case of Krakouer.
In many cases, actual possession is thwarted by police interception and subsequently charges of
only ‘attempted possession’ are proffered. Further, the Select Committee can see no valid reason
why ‘attempt’ should attract a lower maximum penalty than an offence of actual possession, as
applies under Section 232 of the Customs Act.
Recommendation 23
That Section 11 of the Misuse of Drugs Act 1981 be amended so that the deemed intent provision
set out therein also apply to persons who attempt to come into possession of a prescribed quantity
of an illicit drug.

11

Cf Brown D (ed). Criminal law of Western Australia, Butterworths, 1990, 3419.
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Recommendation 24
That the maximum penalties for the “attempted” possession of illicit drugs with the intent to sell
or supply be the same as those applicable to actual possession with that intent.

2.5.7.7

Maximum penalties: conspiracies and indirect involvement in
illicit drug trafficking offences

The Select Committee has received evidence clearly indicating that many illicit drug traffickers
use ‘foot soldiers’ or ‘street lieutenants’ in the acquisition and distribution of illicit drugs so as to
distance themselves, as much as possible, through somewhat complex structures and distribution
procedures, from “hands on” trafficking offences.
In many cases, the point of sale lower street level distributors, who are subject to the control of
the trafficker at the head of the distribution pyramid, when charged with illicit drug trafficking
offences, refuse to disclose or deny the involvement of other person in the commissioning of the
offence from the position of the head trafficker, through various interposed persons, to
themselves.
The Select Committee can see no valid reason why the intermediaries and the head trafficker, if
convicted in respect of offences relating to their involvement in the actual sale or supply of illicit
drugs, should be entitled to receive any discount in the maximum penalties that would otherwise
apply to the street dealer charged with illicit drug trafficking in certain circumstances.
Sections 33 and 34 of the MDA provide a 50 per cent discount on the maximum penalty
applicable to certain drug trafficking offences, when the intermediaries are convicted of
attempting or inciting another to commit, being an accessory after the fact, or conspiring to
commit these offences.
For example, a person inciting another to sell 1 kilogram of heroin (Section 33 (1) (a)), if
convicted of so inciting is liable to half of the maximum penalty, that is (under the current
maximums in the MDA), to a fine of up to $50,000 and/or imprisonment of up to twelve and one
half years.
Recommendation 25
That Sections 33 and 34 of the Misuse of Drugs Act 1981 be amended so as to remove the fifty
per cent discount in the maximum penalties applicable to persons who are indirectly involved in
illicit drug trafficking offences.

2.5.7.8

Maximum penalties: cannabis related offences

Consistent with the broad philosophy and approach of the MCC that the central objective of anti
drug trafficking legislation is to strike at conduct undertaken for profit, and which involves the
commercial exploitation of the black market, the Select Committee considers it appropriate to
discriminate between different drugs in the application of penalties. Furthermore the Select
Committee agrees with the assertion made in the MCC that illicit trafficking in cannabis is
associated with the same evils of corruption and violence of the black market economy as the
illicit traffic in heroin or amphetamines.
As such, the Select Committee believes that these principles should be effected in the penalty
provision of Section 34 of the MDA. At present, sub section 34 (2) (a) reduces the maximum
penalties for persons convicted of certain serious offences only relating to cannabis, in certain
circumstances, from a maximum of 25 years imprisonment and/or a fine of $100,000, to a
minimum of 10 years imprisonment and/or a fine of $20,000.
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Recommendation 26
That the discounted maximum penalties provided in Section 34(2)(a) of the Misuse of Drugs Act
1981 in respect of cannabis related offences be repealed.

2.5.7.9

Use of indemnities

The State DPP outlined the advantages of providing indemnities to obtain information to assist in
the detection, investigation and prosecution of drug dealers. Mr McKechnie QC made the point
that the only person who has the statutory power and hence strict legal power to grant
indemnities against prosecution in WA is the Director of Public Prosecutions and also the
Commonwealth DPP exercising the prerogative of the State Attorney General. There are two
options involved in this area to:
• indemnify; and
• give an undertaking that evidence given will not be used against the person in later proceedings.
There is also a third option to encourage persons charged with illicit drug offences to provide
additional information to further assist in the detection and investigation of other crime or
serious drug dealing matters. This takes the form of a letter to a judge. He explained that
sometimes the DPP will reduce charges or detail in a letter to the judge the assistance and
cooperation that a particular person has given to investigating officers.
It was observed that as police officers want to protect their informants it is essential that such
letters be initially dealt with by a senior police officer for assessment, with a recommendation and
forwarded to the DPP’s office for final approval.
The State DPP emphasised the importance for the community to be made aware that people who
were caught can provide evidence about their associates and accordingly negotiate for lesser
sentences for their cooperation. In relation to indemnities he made the comment that history
has shown that prosecutions which proceed on the basis of indemnified persons rarely succeed
unless there is substantial corroboration of what that the person said.
Recommendation 27
That the Attorney General take appropriate measures to inform the general public of the
possibility of granting indemnities against prosecution in respect of suspected illicit drug offences
in exchange for the provision of information assisting in the detection, investigation and
prosecution of suspected illicit drug dealers.

2.5.7.10 Expanded definition of supply
The Select Committee is aware that the term ‘supply’ as defined by case law is restrictive and thus
does not cover situations such as when a person redelivers drugs under a bailment. An example of
this would be when an accused alleges he or she only held drugs on behalf of the owner, pending
their return to the owner. The need to revise the law has arisen following the 1995 WA Court of
Criminal Appeal case of Manisco. It was held in this case that the ordinary meaning of the word
‘supply’ did not include the mere return of physical control of drugs from a person, with whom
they had temporarily been deposited, as the owner required.
The effect of Manisco has been that offenders have been able to avoid conviction for charges
involving supply of illicit drugs when an accused has been able to allege that they were holding the
drugs on behalf of the owner and were to give them back to the owner as required. The Select
Committee endorses the Misuse of Drugs Amendment Bill 1997 (see below), which is designed to
overcome this shortcoming and further extends the meaning of the term “supply”. It is noted
that the Bill enjoys bipartisan support.
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Section 3 of the Misuse of Drugs 1981 is amended by inserting after the definition of ‘to possess’
the following definition:
“to supply” includes to deliver, dispense, distribute, forward, furnish, make available,
provide, return or send, and it does not matter that something is supplied on behalf of
another or on whose behalf it is supplied.

2.5.8

Funding of operations

Throughout police evidence the issue of adequate and appropriate funding, in respect of all facets
and aspects of illicit drug policing and investigation were raised.
It is believed that all fines levied in respect of the prosecutions under the MDA and all proceeds
from subsequent forfeitures under the CCPA or any successor to that Act should be made available
to assist in the funding drug law enforcement activities and the treatment of illicit drug abusers.
The appropriate vehicle for disbursement of these funds would be through the establishment of a
drug law enforcement fund. It is to be noted that in a number of written submissions there was
support for the concept that proceeds of assets realised from drug traffickers be returned to the
community to further support law enforcement and treatment to make drug traffickers ‘pay’ for
their profits.
Recommendation 28
That all fines levied, and all proceeds of crime forfeited or property confiscated as a result of
convictions under the Misuse of Drugs Act 1981 and the application of the Crimes (Confiscation
of Profits) Act, or its successor, be retained in a WA Drug Law Enforcement Fund and be
distributed to law enforcement, education and drug rehabilitation programs.

2.5.8.1

Rewards to informants

Another concern raised by police witnesses is that the drug squad is currently allocated a fixed
sum of money to purchase drugs and to pay rewards to informants. It was noted that this
budgetary allocation was much less compared to other jurisdictions, particularly Victoria.
Recommendation 29
That specific funding be provided for monetary rewards to persons supplying information under
the Rewards Evaluations Advisory Committee provisions and that amount available for such
rewards be substantially increased.

2.5.9

Operational issues

2.5.9.1

Undercover operations

The WA Police Service is concerned about the identification of drug squad undercover officers
who are called to give evidence at court hearings and who are compelled to provide the court with
their true identity. Such witnesses have raised with the WA Police Service their concerns about
possible repercussions to them from persons charged with drug offences, and their associates,
particularly drug dealers, and the possible harm to such undercover officers and their friends and
families.
The Select Committee supports these concerns and believes that measures should be implemented
to adequately conceal the true identities of undercover officers during illicit drug investigations.
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Recommendation 30
That the true identities of undercover officers who are called to give evidence in prosecutions
under the Misuse of Drugs Act 1981 not be disclosed in court and that appropriate steps be taken
to ensure this does not occur (eg the screening of the witness box and the use of pseudonyms).

2.5.9.2

Power for police to deal in drugs

The current legislation that deals with the use of undercover personnel of Western Australia is
contained in Section 31 of the MDA, which enables the Commissioner of Police to authorise a
person to act as an undercover police officer. An authorised person may, whilst acting as an
undercover officer, acquire (or purchase) and have in his or her possession a prohibited drug or a
prohibited plant for the purpose of detecting the commission of an offence. An authorised
person who exercises the power conferred on him by the Commissioner does not commit an
offence by virtue of exercising that power to possess.
Recommendation 31
That specific and substantial funding be provided to the Drug Squad for the sole purpose of
enabling it to deal in and with illicit drugs in covert operations aimed at the detection and
investigation of illicit drug dealing offences.
There is no other legislation in WA which relates to undercover police officers or the running of
covert police operations. It is submitted that the majority of drug investigations are centred on
undercover infiltrations and that the current legislation provides only minimal protection and
powers for those officers involved in these activities. Of particular concern is that undercover
officers mainly acquire and possess for certain purposes, prohibited drugs or plants. This anomaly
creates inefficiencies in undercover policing by severely limiting techniques and methodologies
used to infiltrate organised crime networks, some of which are believed to be known to illicit drug
dealers.
In the past police relied upon the protection afforded by various policies and procedures issued by
the Commissioner of Police in relation to the following issues:
•
•
•
•
•

formation and authority of the Undercover Operations Approval Committee;
issuing of covert motor drivers licences and alternate registration plates;
establishment and operation of a covert business premises;
establishment and running of a covert bank account; and
management of personnel involved in covert operations.

It was submitted that whilst these practices and procedures provide a degree of protection to those
involved in covert activities, it is evident that, at present, there is insufficient legislation to
adequately protect the undercover operative.
These difficulties and the impact involving the High Court decision in the case of Ridgeway v R,
where the inherent illegality of a covert police operation resulted in much of the evidence
obtained being ruled as inadmissible, make it imperative that such legislation be enacted.
The judgments of Mason CJ, Deane, Dawson and Brennan JJ conclude that if the legislature wishes
to pass laws authorising unlawful or improper conduct in the course of law enforcement, for
example, the making of controlled deliveries of narcotics, then it may do so. If this is done, there
will be no unlawful or improper conduct in relation to which an exercise of the discretion to
exclude evidence could be sought.
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2.5.9.3

Undercover officers and covert activities

Section 31 of the MDA deals with the appointment of undercover officers and the power of
undercover officers, in certain circumstances, to have in their possession a prohibited drug or a
prohibited plant for the purpose of detecting the commission of an offence.
The difficulty with the provisions is that whilst undercover officers have the power to acquire
illicit drugs, they must deliver them up to an authorised police officer. Police do not have the
power to sell or exchange illicit drugs under this provision.

2.5.9.4

Features of SA Undercover Operations Act

The key feature of the legislation is that undercover officers can be authorised to do certain
things in the course of detecting and investigating illicit drug offences and may not face criminal
prosecution. This protective provision would only apply in cases where the approval given for a
particular undercover operation has been complied with in respect of any conditions attached to
the approval. The undercover legislation therefore does not, within itself, contain any prohibiting
parameters, for example, detailing each and everything that an undercover officer may, or may
not, do that would otherwise constitute criminal behaviour.
Such a statutory enactment would permit undercover persons to participate in undercover
operations for the purpose of gathering evidence of serious criminal behaviour and not just
criminal behaviour under the MDA.
Recommendation 32
That the WA government, as a matter of urgency, enact legislation extending the powers of and
providing additional protection to undercover police officers involved in covert activities in
accordance with the draft legislation being prepared by the Legal Services Unit of the WA Police
Service based upon the South Australian Criminal Law (Undercover Operations) Act 1995 and
the Queensland Covert Operations Act 1995, including the power to sell, exchange and otherwise
deal in illicit drugs.

2.5.9.5

Technology

Further difficulties were raised about the lack of funds to enable the covert operation section to
adequately conduct operations, the need for better equipment and for “state of the art” electronic
detection, listening, and tracking devices and appropriate powers permitting their use.
Evidence was received from law enforcement witnesses as to the inadequacy of electronic
surveillance and monitoring of interception devices currently used by the WA Police Service.
There was also concern about the availability of suitably qualified technical personnel to operate
such equipment. It was noted that once again Victoria employed ten times the number of such
personnel and their capacity for the gathering of evidence using technical equipment was far in
excess of that possessed by the WA Police Service.
Recommendation 33
That sufficient funds be provided to the WA Police Service, particularly its drug squad, Bureau of
Criminal Intelligence, State crime squads and Drug Task Forces, to enable it to purchase “state
of the art” electronic listening, surveillance, and interception equipment, and to employ suitably
trained and experienced technical personnel to operate the same.

2.5.9.6

Surveillance Devices Bill 1997

The Select Committee received ample evidence to the effect that one of the most important
tools available to the police and other law enforcement agencies in the fight against illicit drug
trafficking and dealing is the use of listening devices under the Listening Devices Act 1978 (LDA).
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The LDA was reviewed by a committee in 1987. Several major problems with the LDA were
identified as a result of the review and since the review. These were summarised as follows.
Following the High Court decision of Coco v R police are generally not able to enter premises to
install devices in the absence of any express statutory provision.
The LDA has not been able to keep up to date with new technologies, for example, video
cameras, optical surveillance devices and tracking devices are not covered by the Act whereas, in
Queensland the illicit drug legislation permits use of tracking devices.
The review recommended that there be several changes to the LDA and these have been
incorporated into a new Surveillance Devices Bill, which was first read in the Legislative Assembly
on 15 October 1997, and second read on 22 October 1997. In the second reading speech, the
Minister for Police, Hon John Day, MLA, stated:
“The basic form of the Bill is to prohibit covert and intrusive surveillance of private activities
and private conversations by anyone except those sanctioned by judicial authority and only then
subject to certain conditions.”
The full text of the second reading speech appears in Appendix 12.
The Bill deals with three categories of surveillance devices, being optical surveillance devices,
tracking devices and listening devices. The Bill defines a tracking device to mean any instrument,
apparatus, equipment of other device capable of being used to determine the geographical location
of a person, or an object. The general scheme of the Bill is to prohibit the use of various
surveillance devices, subject to certain exemptions which apply to, amongst other entities, the
WA Police Service and the NCA.
The approval for the use of listening devices is regulated by way of warrants. judges have
jurisdiction over all surveillance devices, whereas magistrates only have jurisdictions with respect
to tracking devices. Amongst other things, the Bill provides for the lawful use, installation and
maintenance of surveillance devices, the lawful removal or retrieval of such devices and associated
authorities, including but not limited to the entry by force, if necessary, on to premises for these
purposes, and in respect of motor vehicles.
The Select Committee is of the view that the use of surveillance devices under this Bill will greatly
assist the Drug Squad in the detection and investigation of illicit drug dealers and traffickers,
provided the WA police are given adequate funding to purchase state of art surveillance devices.
Recommendation 34
That the Select Committee generally commends the Surveillance Devices Bill 1997 to both
Houses of Parliament of WA and further recommends that the existing scope of the Bill be
extended to include the areas of computer surveillance, the surveillance of information on
individual computers which is not received by telephone lines through a modem, and the
surveillance of computer networks which do not rely on telephone lines to exchange information.

2.5.10 Sentencing
2.5.10.1 Summary offences
The WA Police Service recommended that when magistrates sentence those convicted with
offences under the MDA, that it would be advantageous for offenders charged with simple
offences to be provided with appropriate literature, or be required to attend an informational
session with a health provider or a counsellor, to consider the adverse effects of illicit drugs. This
could include the effects on driving a motor vehicle or operating machinery, interaction effects
from using a number of drugs, known effects on health, etc.
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Recommendation 35
That persons convicted of simple offences involving the use, consumption or possession of illicit
drugs under the Misuse of Drugs Act 1981, in Courts of Petty Sessions, be given appropriate drug
education material or be referred to relevant health providers or counsellors, and other
appropriate steps be taken to ensure that they are familiarised with the harmful effects caused by
the use of illicit drugs.

2.5.11 Adequacy of maximum penalties in MDA 1981
The Select Committee noted with considerable interest that a number of witnesses from the WA
Police Service and the State DPP stated the maximum penalties provided under the MDA, viz
$100,000 and/or 25 years imprisonment, were adequate.
Whilst the Select Committee accepted the generality of their evidence in this regard, the Select
Committee was concerned that the maximum fines under the MDA were relatively low compared
with the high profits that could be derived by large commercial traffickers in illicit drugs.
The Select Committee notes that maximum fines under comparable interstate legislation are
considerably greater than those under the MDA as follows:
NSW: “large commercial quantities”, maximum of $500,000
Victoria: “commercial quantities”, maximum of $250,000
Queensland: District Court, $313,125, Supreme Court, no limit
South Australia: sell, supply or administer to a child, maximum of $1,000,000 and/or 30 years
imprisonment.
Due to the interstate nature of the illicit drug trade, particularly in large commercial quantities,
and the need to send a very strong message to traffickers, that drug trafficking and the means used
to obtain its profits are viewed by the community are heinous acts, the Select Committee can see
no valid reason why the maximum penalties under the MDA should not have more parity with the
maximum penalties in other jurisdictions and that any consequential or associated forfeiture or
confiscation of a trafficker’s property following a conviction should not be totally disregarded by
a sentencing court.
Further, it is considered that the current maximum fine of $100,000 is substantially
disproportionate with the potential profits that can be derived from illicit drug trafficking but that
the maximum term of imprisonment (25 years) will be appropriate if “truth in sentencing”
legislation is implemented as is recommended later in this report.
Recommendation 36
That persons convicted of large scale commercial drug trafficking offences be liable to a new
increased maximum fine of $1,000,000 and that any associated forfeiture or confiscation of such
convicted persons’ assets be totally disregarded when determining an appropriate sentence for
that person.

2.5.12 Truth in sentencing
The WA Police Service and the Chairman of the Parole Board expressed concerns about the need
for :
•

more certainty in respect of sentencing;
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•
•

a simplified calculation of parole with a stipulated minimum; and
the notion of “truth in sentencing”.

It is believed that these concerns would be negatived by:
•
•
•
•

mandatory minimum penalties or a sliding scale of penalties, depending upon whether the
relevant conviction was a first, second, or subsequent conviction in respect of a particular
offence;
prescribing maximum penalties for each category of offence depending upon the aggravated
nature of the offence in question and thereafter applying sentencing principles to the current
broad scale of penalties;
ensuring the existence of a proper comparative range of penalties depending upon the type of
offence in question; and
removing the disparity between penalties for “attempts” and actual offences.

The Select Committee also noted a degree of discontent in the general community regarding the
perceived leniency in sentencing caused by the possible two thirds reduction of a head sentence, in
certain circumstances, if a person is declared to be eligible for parole by the convicting court.
The Select Committee acknowledges the considerable degree of support from many quarters of
the community, including in a number of submissions, for the introduction of the death penalty
for drug dealers or traffickers. In a number of the submissions received views were expressed that
heroin dealers were akin to murderers due to the foreseeable possible fatal consequences in certain
circumstances of the consumption of the illicit drug they sold.
An overview of the principles in the Singaporean model, which are outlined in Chapter 5, are
provided for further consideration in response to a comparatively large number of submissions
which favourably referred to the approach taken in that jurisdiction in responding to those who
use or deal in heroin and other illicit drugs. As noted there is a specific provision for mandatory
regimes of punishment in relation to serious drug dealers.
The Select Committee has not received any definitive or cogent evidence indicating the merits or
the efficacy of the deterrent effects of capital punishment and that such a penalty would only be
consistent with the retributive theory of sentencing, a theory long since discredited in sentencing.
The Select Committee acknowledges there are obvious ethical, moral and legal considerations
which it considers well beyond the scope of its terms of reference, given the gravity of such a
proposal.
Recommendation 37
That “truth in sentencing” amendments be made in respect of the penalties in the Misuse of Drugs
Act 1981, thereby increasing the non-parole period and reducing remission concessions in respect
of persons convicted of large scale commercial trafficking offences. Such amendments should
include the following features:
• a sliding scale of mandatory minimum penalties depending upon whether such a person is
convicted of a first, second, third or subsequent such offence;
• a sentencing matrix incorporating aggravating and mitigating sentencing factors;
• appropriate increases in the minimum term during which a prisoner is not eligible for release
on parole; and
• appropriate reductions in remissions for prisoners.

2.5.13 Parole
The Hammond Committee was established to examine and report on the arrangements for,
amongst other things:
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(1)

Basing remission on sentences, access to early release programs, and a list of parole on
completion or satisfactory progress towards completion of programs and reducing the risk
of re offending and cooperating with prison rule.

(2)

Restoring to the judiciary a discretion to set a minimum term during which a prisoner is
not eligible for release on parole, subject to the prisoner serving no less than one third of
his or her term in custody.

(3)

The post release supervision of prisoners in respect of whom a parole eligibility order has
not been made.

(4)

Reducing the rate of remission so that the time actually served by a prisoner or closely
approximating the term imposed by the court, while ensuring that a prisoner sentenced
under any new remission regime spends no longer in custody than he or she would have
spent had he or she been sentenced before the commencement of the new provisions for a
similar offence in similar circumstances.

While having regard to:
•
•
•
•

general principles governing the release of prisoners;
procedural fairness, consistency and certainty in the management of offenders;
the legitimate expectations of the community and community confidence in the system; and
the effects of any proposed changes on the rate of imprisonment and the resource implications
of any proposed change; and
• to assist in the development of any necessary legislative change.
The membership of the Committee is comprised of:
•
•
•
•
•
•
•

Justice Hammond, the Chief Judge of the District Court of WA
Retired Justice Rowland, Chairman of the Parole Board or his nominee
Mr Neil Morgan, Senior Lecturer in Law, Law School UWA
A nominee of the State DPP
Dr Robert Fitzgerald, Director, Policy and Legislation Division, Ministry of Justice
Mr Jerry Gibson, Assistant Director, Offender Management Division, Ministry of Justice
Mr Malcolm Penn, Acting Manager, Executive Support, Ministry of Justice (he is also
appointed as the Executive Office of Review)

Annexed to this report is the full text of the terms of reference, together with a media release
from the Attorney General issued on 4 October 1996.
The Select Committee has made inquiries of the Attorney General as to whether any final report
has been published by the Hammond Committee and at the date of the tabling of the Select
Committee’s report on the Misuse of Drugs Act. A final report has yet been published.
In view of the fact that the Hammond Committee is yet to finalise and publish its final report and
the obvious expertise of its members, the Select Committee has decided not to further explore the
areas of parole or remission until such time as the Select Committee tables its final report, or the
Hammond Committee’s report is published (whichever occurs first).

2.5.14 Expanding the scope of MDA 1981
2.5.14.1 Declaration of convicted drug trafficker
Concerns were received as to effectiveness of Section 32A of the MDA, which deals with the
provisions relating to the declaration that certain convicted drug dealers depending upon their
criminal history be declared as drug traffickers. It was believed that any serious drug dealing
conviction should trigger the “drug trafficker declaration” and that investigations cover assets
acquired or controlled or merely used by such persons over the previous 10 years.
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The “drug trafficker’ declaration attracts no penalty nor any other consequence under the MDA.
It is not a punishment. The effect of the declaration is the possible statutory application of
Sections 10(4), 16(4) of the CCPA. Prior to the application of the CCPA, there must first be an
application under a forfeiture order under s.10(1).
Another perceived difficulty of the CCPA is that the presumptive period of tainted property is 6
years. All property acquired by or brought under the effective control of the person during the
period commencing on the day 6 years before the day or the first day on which the serious
offence (as defined in s 32A of the MDA) was committed, is deemed to have been derived or
realised by the person as a result of the commission of the unlawful act. This can be compared
with the 10 years prior conviction test in Section 32A of the MDA.
Recommendation 38
That Section 32A of the Misuse of Drugs Act 1981 be amended so as to allow the “drug
trafficker” declaration to be made when a person is convicted of large scale commercial
trafficking.

Recommendation 39
That Section 10(4) of the Crimes (Confiscation of Profits) Act be amended so as to increase the
period of presumption that all such property acquired during that period by a person declared to
be a drug trafficker shall be deemed to have been derived or realised by the said person as a
result of the commission of an unlawful act be increased from 6 years to 10 years.

2.5.14.2 Non conviction based forfeiture
A major criticism of the CCPA is that as a confiscation or forfeiture model it is conviction as
opposed to non conviction based. It is widely accepted that confiscation or forfeiture legislation,
by stripping a convicted person of their assets, especially a person convicted of importing or
trafficking narcotics, reduces that person’s capacity to commit further offences. Quasi non
conviction based forfeiture provisions are set out in Part XIII of the Customs Act 1901 but must
be directly or indirectly first connected with illicit drug dealing. The general rationale for
adopting a non conviction based forfeiture regime are as follows.
First, at present, where a person is acquitted of an offence and a restraining order in force under
the provisions of the CCPA is in force, that restraining order and all confiscation action collapses
the moment the person is acquitted. Unless the person is charged and convicted or another
indictable offence, no further confiscation action is possible. Even though the person has acquired
assets illegally. For reasons outlined above, this not only allows the person and his or her family
and associates who enjoy the benefits of the property but also provides the person with the
capacity to commit other offences. In relation to narcotics, this may mean being able to import
or manufacture a greater quantity of illicit drugs. Non conviction based legislation enables
confiscation action to continue, whether or not the person is convicted or an offence.
Second, there are many instances where evidence exists to show that a person is dealing or has
been involved in dealing in narcotics. However, the evidence would not be capable of securing a
conviction for an offence. This would occur where the evidence would not convince a jury that
the person had committed the offence beyond a reasonable doubt. Non conviction based
confiscation legislation, in appropriate cases, may enable forfeiture action to be taken against the
assets acquired by those persons from illegal activity.
Confiscation action would be easier to obtain, because being a civil action, a decision relating to
the persons involvement in drug trafficking would be decided on the balance of probabilities. In
theory, non confiscation based legislation should be targeted against the “Mr Bigs” of the criminal
world. The people who rarely get involved personally with the commission of the offence but
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procure others to commit the offence for them, at a considerable legal distance, provide the
finance for the offence to be committed and who receive the bulk of the income from the
offence, are prime targets for non conviction based forfeiture legislation.
Third, there is a greater chance of success in undertaking non conviction based forfeiture action
because of the standard of proof being lower than for criminal matters (ie balance of
probabilities). The lower standard of proof required should mean that a greater number of people
will be made to account for their unexplained wealth. This should result in achieving several of the
main objectives of confiscation action, namely a decrease in the financial capacity of those
involved to commit further offences and a reduction in their power within the criminal
community.
It is the view of the Select Committee that non conviction based forfeiture legislation can be an
effective weapon in the fight against drug traffickers. A person who has acquired their assets from
criminal activity, even if they have employed extensive and elaborate money laundering
techniques involving offshore companies and tax havens, and sham domestic or foreign loans,
would find it difficult to explain their wealth, if forfeiture action were instituted against them.
In addition to the benefits obtained generally from the application of forfeiture laws, an increase
in the amount and volume of forfeiture following the introduction of non conviction based
forfeiture, will result in an increase in revenue to the government of Western Australia for law
enforcement and drug treatment programs.
This money could provide additional funds for offsetting the tremendous cost currently incurred
by the community to enforce drug laws, providing drug education and awareness programs, and to
providing medical facilities to treat and rehabilitate drug dependent people.

Interim Report Page - 46

Chapter 2: The legal framework

Recommendation 40
That conviction based and non conviction based forfeiture legislation be enacted, as a matter of
urgency. The key features of this legislation, in addition to those contained in the Crimes
(Confiscation of Profits) Act, must include the following:
1.

A rebuttable presumption that all property whatsoever howsoever described (including a
right, power or privilege in connection therewith) at any time owned, controlled or merely
used by any person:

• convicted of an illicit drug dealing offence; or
• reasonably suspected, on the balance of probabilities, by the State Director of Public
Prosecutions (or other appropriate authority, eg proposed Crimes Commission) of having been
in any way directly or indirectly involved in trafficking in large commercial or commercial
quantities 12 of illicit drugs;
be deemed to have been obtained or derived from the proceeds of drug dealing
(“the Presumption”).
2.
That all such property (subject to the interests of innocent bona fide third parties in the
same who prove to the satisfaction of the court, on the balance of probabilities, that they did not
know, did not believe or suspect, and did not have reasonable grounds to believe or suspect that
the person was in any way directly or indirectly involved in illicit drug dealing) be seized,
restrained and be the subject of court forfeiture proceedings and be liable to be forfeited to the
State of Western Australia, and once forfeited, thereafter be dealt with so as to provide additional
funding for:
• the enforcement of the provisions of the Misuse of Drugs Act 1981; and
• the education and treatment of illicit drug abusers
(“the Forfeiture”).
3.
That the Presumption not apply in circumstances where the convicted or suspected illicit
drug trafficker proves to the satisfaction of the court, on the balance of probabilities, that the said
property was legitimately obtained.
4.
That the said person be compellable at the election of the State Director of Public
Prosecutions to give evidence on oath to substantiate the lawful means by which the person
acquired the said property and to produce all such documents as are required by the State
Director of Public Prosecutions in support of the explanation offered.
5.
That any other person or persons believed by the State Director of Public Prosecutions to
have information or documentation in their possession or control, for example, the person’s
banker, accountant, lawyer, financial adviser or the putative owner of such property be similarly
compellable to give evidence and produce documentation concerning the person’s present and
past financial circumstances.
The Select Committee expresses its sincere gratitude for the detailed submission on nonconviction based forfeiture legislation presented by Mr Christoper Douglas, an officer of the AFP
and commends him for his valuable contribution to the Select Committee’s inquiry.

2.5.14.3 Aggregation of drug seizures
An issue of concern was the nature of the evidence required to establish that a person was dealing
in drugs. Section 11 of the MDA contains a provision to the effect that if a person is in
possession of a certain quantity of a certain prohibited drug or plant, he is deemed to have the
prohibited drug or plant in his possession with the intent to sell or supply it.
12

These quantities are to be defined.
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The weakness with the current provision is that some persons, apprehended on multiple occasions
for possession of illicit drugs or plants, as the quantity of drugs involved do not trigger the
operation of Section 11, as the quantity of the drug in their possession on each occasion is below
the threshold amounts as specified in the MDA for the deeming provision to apply. See the earlier
commentary on the MCC.
For example, a person could be apprehended carrying 1.5 grams of heroin on six separate
occasions in circumstances that would indicate that selling or supplying is taking place. The
Section 11 quantity applicable to heroin (Item 63, schedule 5) is two grams. The presumptive or
determining effect of Section 11 of the MDA will not apply to individual instances of possession
of that weight of heroin and prosecutions for dealing with that drug under Section 6 of the MDA
are difficult to maintain.
It has been suggested that drug dealers are well aware of this inadequacy in the legislation and are
hence exploiting this. A recommendation dealing with this issue was discussed earlier in this
report wherein it was recommended that drug dealing transactions which of themselves do not
involve the operation of Section 11 can, in certain circumstances, trigger the operation of
Section 11. The WA Police Service have suggested that to overcome this problem, a person
found in possession of a prohibited drug or substance on more than three occasions could be made
liable to the same penalty as are provided for a dealer. The aggregation provisions of the MCC
discussed earlier in this report will overcome this anomaly.

2.5.15 Interaction of MDA 1981 with Poisons Act 1964
2.5.15.1 Poisons Act
One difficulty raised by the WA Police Service is the relationship between the MDA, the Poisons
Act and associated legislation. The issue concerns the identification of drugs to which the MDA
applies. Specific prohibited drugs and prohibited plants are brought within the ambit of the MDA
via various pieces of legislation in what has been described as a tortuous statutory path.
It is felt by the WA Police Service that it would be more appropriate to have all applicable drugs
and plants included in the relevant schedules to the MDA, for further ease of reference and
application.
Recommendation 41
That all prohibited drugs and prohibited plants to which the Poisons Act applies be included in
appropriate schedules to the Misuse of Drugs Act 1981.

2.5.15.2 Reporting of movement of precursors
Evidence was given by one of the witnesses as to the desirability of amalgamating the MDA and
the Poisons Act. It was noted that the Poisons Act specifically deals with the sale and supply and
purchasing of various chemicals involved in the illicit production of amphetamines, home baked
heroin, cannabis oil and other illicit polydrugs. The concern was raised about the lack of a
statutory requirement concerning the need for reporting of chemical movements.
Recommendation 42
That a Committee be established with a view to determining the merits of incorporating the
provisions of the Poisons Act with the Misuse of Drugs Act 1981 and also to further regulate the
mandatory reporting of movements in restrictive chemicals used as precursors or components in
the illicit production of illicit drugs and substances.
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2.5.15.3 Equipment used in manufacture of drugs
Other concerns raised was the movement of chemicals, glassware and other equipment used or
which can be used in the preparation or manufacture of illicit drugs. It was requested that the
Poisons Act be changed to require a person to provide information to police on the movement of
analogues and equipment likely to be used in the manufacture of illicit drugs.
Recommendation 43
That the Poisons Advisory Committee (as established under the Poisons Act) investigate the
feasibility of establishing a reporting system to monitor and report to the WA Police Service on the
movement of laboratory equipment or supplies that are designed to be used or could be used in
the manufacture of illicit drugs.

2.5.15.4 Definitions of drugs
An issue raised was that certain chemical compounds and their individual chemical ingredients are
sometimes found, as a matter of law, not to be within the prohibited drug types in the various
schedules to the MDA. The submission in this regard alluded to a case where 70 tablets believed to
be ecstasy (MDMA) were recently seized, but an analysis of the tablets revealed the tablets
contained N-methyl-1-(3,4-methylenedioxy phenyl)-2-butanamine (MBDB). As MBDB was not
covered as a drug defined under the schedule, even though it was related to the amphetamine
substances, it was not an illicit drug and subsequently prosecutions under the MDA were withdrawn.
It was submitted that drug dealers, in order to avoid prosecutions, are importing designer drugs
with a similar chemical structure to the amphetamine group of substances, but which, for technical
and scientific reasons, do not fall within the amphetamine group in the Schedule to the Act. It was
suggested this weakness could be overcome if the MDA were amended to include similar provisions
to that which appear in Schedule 6 of the Customs Act at pages 501 to 502 dealing with drug
analogues.
Recommendation 44
That the “drug analogue” means of describing narcotic substances in Schedule VI of the Customs
Act be incorporated into the schedules to the Misuse of Drugs Act 1981 as prohibited drugs.

2.5.16 Inconsistencies in schedules of MDA 1981
2.5.16.1 Amphetamines
Representatives of the WA Police Service noted that the MDA contains inconsistent definitions
for amphetamines and methyl amphetamines and the court of trial in respect of the possession of
certain quantities of those drugs differs. For example the MDA provides for an amount of 4
grams for amphetamines (Schedule 3, Item 11) as opposed to 6 grams for methyl amphetamines
(Schedule 3, Item 80). It was submitted that for all intents and purposes, both drugs are marketed
and purchased under the generic name of amphetamines.
Recommendation 45
That the defining weight in Schedule 3 of the Misuse of Drugs Act 1981 in determining the court
of trial in respect of drug offenders pursuant to Section 9 of the Misuse of Drugs Act 1981, in
relation to the prohibited drugs amphetamines and methyl amphetamines be 4 grams.
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2.5.16.2 Heroin and morphine substitutes
A concern raised by the WA Police Service is that as diacetylmorphine (heroin) is not listed in
Schedule 3 of the MDA and as such, the possession of any amount of heroin cannot be dealt with
in a CPS and must be dealt with by the District Court.
The Committee has been advised that in a recent court case, it was decided that heroin is a
morphine substitute as defined in the MDA (Schedule 3, Item 93). The weight determining the
court of trial for morphine substitutes in Schedule 3 is 6 grams, hence, under Section 9 of the Act,
it was argued that prosecutions in respect of amounts of heroin, being a ‘morphine substitute’,
under 6 grams could be dealt with in a summary court. At the time of preparing this report, the
Committee was not aware as to whether that decision was appealed against.
The Committee considered that it is appropriate to specifically include heroin in Schedule 3 of
the Act and nominate a weight which would enable simple possession charges in regard to heroin
to be dealt with summarily as opposed to being dealt with in the District Court. One obvious
advantage of this would be to free up costly court time in the District Court. It is also noted that
under Section 42 of the MDA an amendment to Schedule 3 can be made by order by the Governor
in Council and published in the Government Gazette.13
The Committee also heard evidence from heroin users regarding an appropriate or suitable weight
for the personal use of heroin to enable charges for simple possession to be dealt with summarily.
The key issue is the quantity of that drug which would be appropriate to be used for personal use,
on single dosage basis. This of course would vary depending on the percentage purity of each
dosage, even though a user is usually unable to determine this factor at the time of sale. The
Committee received evidence to the effect that one hit or a single dosage of heroin would usually
weigh14 approximately 0.1 gram. It was agreed that 2.0 grams would be the appropriate weight for
heroin under Schedule 3 of the MDA.
Recommendation 46
That Schedule 3 of the Misuse of Drugs Act 1981 be amended to specifically include a new item
relating to heroin with the gross weight to be set at 2.0 grams and that such offences may be dealt
with summarily.

2.5.17 Youth and the criminal law
A number of witnesses who have had extensive contact with young people, either as legal
representatives or as service providers, raised concerns about particular difficulties involving
young people and the law in relation to illicit drugs. Many of the issues were concerned with
simple drug offences, such as the possession of small quantities of cannabis or the possession of
smoking implements, and of the manner by which the broad powers available to the police under
the MDA to search and question were exercised. However, as these issues may raise doubts in the
minds of young people as well as the wider community about policing practices and enforcement
in relation to drug issues, these matters require further investigation.
Examples were drawn to the Select Committee’s attention of shifts in drug use patterns,
inconsistencies in enforcement and shortcomings in the present law which created the impression
in young people’s mind that the drug law was confused and not credible. Shortcomings in the law
also meant that as police were not able to effectively deal with some forms of drug use, for
example use of volatile substances (eg sniffing of glue and toluene), this contributed to the
perception that some forms of drug use were condoned. The law in relation to the use of volatile
substances has become inoperative following a 1988 Supreme Court decision that Section 65(5) of
13

An order can be reviewed by parliament as Section 42 of the Misuse of Drugs Act 1981 requires a copy of
every order of the Council to be laid on the Table of each house of parliament within the first 14 days sitting of
that house after the publication of that order.
14
Weight would be based on either the gross or diluted amount of heroin.
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the Police Act did not support prosecutions of those using glues and other intoxicating
substances.15
At this stage the Select Committee believes as significant numbers of young people may
experiment with or use drugs recreationally this increases the likelihood of contact with the
police. It is important when such occasions occur that good relations between young people and
police are maintained. A number of witnesses from the legal profession, specialists involved in
youth health services, juvenile correctional organisations and service providers pointed out that
long term social and legal harms can occur through a young person’s contact with the criminal
justice.
Obviously these issues involve matters not only concerned with the impact of particular parts of
the MDA on young people but also touch on broader issues concerned with policing, the courts,
treatment agencies and those involved in managing offenders.
The Select Committee will consider in its second report the feasibility of improving the
recognition and management of drug use by young people covering matters such as:
•
•
•
•
•
•
•

the need for sobering up type programs for intoxicated youth;
development of a ‘user friendly’ drug detoxification program;
powers for police to direct intoxicated juveniles to assessment and treatment services;
better use of treatment and supervision orders by the courts;
a cannabis awareness program for first time offenders;
expansion of innovative cannabis education campaigns by health authorities; and
implementation of effective drug treatment programs for high risk young offenders.

2.5.18 Policies and guidelines
The Select Committee was impressed with the emphasis placed by the NSW police service on the
need for serving police officers to be provided with appropriate guidelines and policy materials to
assist them in identifying areas of potential difficulty involving health and other concerns which
may affect the way they implement the law. A good example of such information is the NSW
police service’s Guidelines for support of needle and syringe exchange and methadone programs
and Harm minimisation and practical policing solutions.16
It was noted by the WA Police Service’s Assistant Commissioner Professional Standards that
police had developed “internal guidelines” for police to follow when interacting with the
operators of the needle exchange programs and when in the precincts of treatment programs,
such as the methadone program. A copy of such a guideline, Relations with needle and syringe
programs, is included in Appendix 8.
As the Select Committee received differing evidence from a range of witnesses suggesting that
uniformed officers did not always follow the intent of these guidelines, it is essential for the WA
Police Service to develop and disseminate such guidelines in a more formal way, as standard
operating procedures (SOPs).
The WA Commissioner of Police has the power under the Police Regulations 1979, Regulation
402E, to issues rules and regulations to provide protocols covering many areas of police
operations. These are commonly referred to as SOPs and deal with matters such as the conduct of
drug related investigations, execution of search warrants, retention of exhibits and procedures for
accounting for money found on premises, restraint of connected property, requirements for the
conveyance and safe custody of seized drugs, etc.
From the evidence given by police witnesses to the Select Committee the WA Police Service is at
present actively developing an IMP. It would appear that until recently there was a perception
that SOPs were not always appropriate, however, in response to the NSW Wood Royal
15
16

Patton v Mounsher. Supreme Court WA, unreported, 16 September 1988, 1269/1988.
Produced by the NSW Police Service Drug Programs Coordination Unit.
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Commission SOPs may be given a higher priority instead of administrative instructions and other
less formal statements of procedure and policy. It was stated by the Assistant Commissioner
Professional Standards that
“(t)he main rationale behind any informant management plan is that an informant is not
the property of an individual officer. The informant is the property of the police service
and therefore the community.”
At the time of writing the Select Committee had not been able to examine relevant SOPs as it was
advised a number of these are under further development, particularly in view of the
recommendations of the NSW Wood Royal Commission.
Recommendation 47
That the WA Police Service produce, and where appropriate make publicly available, standard
operating procedures concerned with areas that impact on police interaction with illicit drug
offenders and those providing support services to illicit drug users. This would include principles
of harm minimisation in a law enforcement context, conduct in relation to needle exchange
programs and development and maintenance of effective working relationships with providers of
services to populations of injecting drug users and drug dependents.

2.5.19 Wood Royal Commission
The Select Committee was also advised that the WA Police Service will implement a number of
recommendations of the NSW Wood Royal Commission. As the NSW inquiry was far reaching
and covered many areas of law enforcement and administration of the police service it is not
possible to deal with each of these separately.
As this inquiry is specifically concerned with drug law issues, the response by the WA Police
Service to Chapter 7, Integrity measures - criminal investigations, is of particular interest. Areas
identified by the Wood Royal Commission of high priority which are applicable to WA include:
• use of civilian observers in cases where large amounts of cash or drugs are expected to be
located;
• consideration of the use of hand held recorders to record dealings with suspects before formal
interview;
• review and modification of the current informant management protocols;
• utilisation of summonses in lieu of arrest whenever practical; and
• establishment of prosecution review committees to maintain integrity and conduct of police in
all stages of prosecution process.
The adoption and implementation of these recommendations will assist in reducing the
opportunity for corruption of WA police when investigating illicit drug offences and as such,
require urgent implementation especially in view of the recent much publicised allegations
concerning the activities of the Drug Squad.
Recommendation 48
That the WA Police Service give a high priority to producing standard operating procedures and
guidelines dealing with areas of operational efficiency and conduct in, amongst other things,
illicit drug investigations, and generally take appropriate steps to implement such of the
recommendations of the NSW Wood Royal Commission as are endorsed by the Select Committee
in Appendix 11 of this report.
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2.6

Miscellaneous

2.6.1

New offences

The Select Committee believes that there is an obvious need, alluded to by various police
witnesses, for a series of legislative provisions which will have the effect of:
1) stopping or reducing the efficiency of illicit drug distribution networks;
2) reducing the ability of illicit drug dealers to supply illicit drugs to other prospective dealers or
users; and
3) stopping or frustrating the formation or continued operation of illicit drug dealers operating at
the street level.
The Select Committee therefore makes the following general recommendations to address these
needs.
Recommendation 49
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of trafficking offences involving commercial or large commercial
quantities of prohibited drugs or plants shall be prohibited from:
• being near or entering any premises, functions or events, licensed or permitted under the
Liquor Licensing Act; and
• being near or entering any casino, licensed gaming house or race track;
• being involved in the ownership, management or conduct of any such premises, functions or
events;
• loitering, without lawful excuse, in such places of public resort or exclusion zones as are
certified from time to time by the Minister for Police; and
• applying for or holding any license or permit to conduct any business involving any statutory
requirement for an assessment as to whether that person is a ‘fit and proper person’ or of
‘good repute’.

Recommendation 50
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of trafficking offences involving commercial or large commercial
quantities of prohibited drugs or plants shall not loiter without lawful excuse (the onus of proof
for which shall rest with such a person and the standard of proof be on the balance of
probabilities) near:
• schools or colleges, or
• services which provide bona fide treatments to persons using or who are dependent upon illicit
drugs.

Recommendation 51
That the Misuse of Drugs Act 1981 be amended to create the following new offence:
That persons convicted of large scale or commercial illicit drug dealing be prohibited from
consorting with each other.
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2.7

Crime investigation bodies

The Select Committee was provided with the benefit of the experience of Mr John Agius, Senior
Counsel assisting the Wood Royal Commission, who provided a valuable overview of matters
concerned with drug law enforcement. Evidence received by the Royal Commission which
highlighted the difficulties law enforcement agencies experience in dealing with drug problems is
relevant to other jurisdictions, including this State. It is the view of the Select Committee that law
enforcement agencies in this State should implement key recommendations from the Wood Royal
Commission in relation to drug law enforcement. The adoption of these recommendations will
improve the integrity of police investigating illicit drugs, improve the morale of the WA Police
Service and improve the confidence of the community in the police service.
A key finding of the Wood Royal Commission was the importance for developing and
maintaining well designed structures to ensure accountability and integrity of the activities of
police when involved in drug operations. A key conclusion of the Royal Commission’s was the
need to maintain police morale and efficiency as it was easily eroded. The breakdown of morale
meant that police could become susceptible to corrupt practices. It was found that police officers
felt the laws they applied were ineffective as in spite of numerous apparently successful
operations in areas where dealing and drug use proliferated. For instance, in Kings Cross the Royal
Commission found in the short term police and the community would measure outcomes in terms
of high arrest, drug seizure and conviction rates, but these successes were shortlived as in the
longer term drug use proliferated as incarcerated dealers were easily replaced by their competitors.
As an example of poorly conceived policy it has been observed that in spite of repeated ‘clean
ups’, Kings Cross continued to be a place where drug dealing was widespread and well established. It
remained “awash with heroin and cocaine ... with Darlinghurst Road and its environs divided into
territories each of which was presided over by either a single drug dealer or a drug dealing
partnership”.17
The Senior Counsel indicated that one of the major difficulties in the drug law enforcement area
was the need for police to develop close relationships with drug users and dealers to be able to
obtain the intelligence to identify targets. This invariably meant that police contacts had
mutually beneficial advantages for both sides, described as being a “symbiotic relationship
developed between drug dealers and police (which made) little or no lasting impact on the trade”.18
For instance, from time to time as police needed to demonstrate they were actively dealing with
street level drug use and crime, informants provided police with vital information about the
activities of potential targets who could then be arrested. It was also found such arrests were
usually to the mutual advantage of police as well as informants, especially if they involved dealers
in opposition to informants or assisted in the removal of problematic associates. This system of
providing information to police meant that in return informants obtained protection from police
as and when required. Clearly the scope and possibilities for misconduct are manifold in these type
of arrangements.
To adequately deal with these type of problems the NSW police service had, following the Wood
Royal Commission, formulated Informant Management Plans (IMPs). IMPs seek to regulate and
document contact between police and their informants and incorporate protocols, such as the
registration of informants, recording all contacts, providing reports to document contacts with
informants etc. This review process was driven by the principle that any informant relationship
had to be justified in terms of the utility of the information it yielded. It was observed, however,
that the best IMP could be subverted by corrupt officers and without a proper checking and
evaluation procedures the process was a waste of time.
The evidence provided by Mr Agius also emphasised advantages of developing a highly strategic
approach to drug operations. It was suggested the most cost effective method for addressing drug
17

Agius J. Lessons learnt from the conduct of the Royal Commission into the NSW Police Service that could
be applied in the criminal justice system. Paper delivered at the Future Directions Conference of the Office of
the NSW DPP on 4 July 1997.
18
Ibid.
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problems involved the mounting of complex operations that targeted individuals involved at the
upper echelons of the drug distribution system. The success of such operations was especially
dependent on being able to assemble small groups of persons possessing a range of skills, including
the ability to process and manage large amounts of information, analyse financial transactions,
identify and trace property acquired through drug crime etc.
It was pointed out to the Select Committee that those who profited most from drug dealing and
trafficking most feared the loss of their assets and property rather than the loss of their liberty
(the Select Committee’s “non conviction based forfeiture” legislation which has been outlined
earlier in this chapter is designed to maximise this outcome). To maximise the deterrent
opportunities from being able to seize and restrain property and other assets it was vital for
investigators to have extensive powers to question associates who were involved with or provided
support to those involved in drug dealing. The object was to be able to amass extensive details
about a target’s business interests and financial resources, informal business activities, cash held by
third parties, the use of various corporate entities to conceal beneficial interests, etc.
One of the most important tools to undertake this law enforcement activity derives from very
broad investigative powers given to the New South Wales Crime Commission19 (NSWCC) under
the New South Wales Crime Commission Act 1990 to question witnesses and obtain information.
The NSW Crime Commission’s powers include being able to conduct private hearings at which
anyone can be summoned to give evidence on oath or affirmation and to be ordered to produce
documents or other forms of information. When a person is summonsed to appear before the
NSWCC he or she may not, without reasonable excuse:20
•
•
•
•

fail to attend as required by the summons;
fail to attend from day to day unless excused or released from further attendance;
refuse, when required, to take an oath or affirmation;
refuse or fail to answer a question he or she is required to answer by the member presiding at
the hearing; or
• refuse or fail to produce a document or thing that he or she was required to produce by the
summons.
A witnesses can be induced to provide information in return for the removal of the privilege
against self incrimination through a provision for the Attorney General to provide a written
undertaking to the effect that any such evidence obtained will not be used in any subsequent
proceedings against that person.
Similar broad reaching powers to question are also available to the National Crime Authority
(NCA), the Independence Commission Against Corruption (ICAC) in NSW and the Criminal
Justice Commission (CJC) in Queensland. The use of a “plethora of other coercive powers ... has
been justified in terms of the enormity of the threat posed by ‘organised crime’, corruption and
other activities regarded as beyond the capacity of conventional law enforcement agencies”.21 It
has been observed there are close similarities between the NCA and NSWCC,
“while the NCA’s general functions focus on criminal intelligence and coordination roles,
the State commission’s first principal functions are to investigate matters relating to a
relevant criminal activity, referred by the management committee, and to assemble
admissible evidence in relation to such a reference”.22

19

When first established in 1985 it was originally known as the State Drug Crime Commission.
Cf Simley C. “A duty of confidence: a reason not to tell the National Crime Authority or the New South
Wales Crime Commission”. (1995) 19 Criminal Law Journal 374.
21
Corns C. “The ‘big four’: privileges and indemnities”. (1994) 27 Australian & New Zealand Journal of
Criminology 133.
22
Rozenes M. “Crime commissions and the criminal trial”. (1995) 19 Criminal Law Journal 65, 67.
20
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The emphasis on criminal investigation in the NSWCC and the NCA may be contrasted with the
powers provided to the ICAC and WA’s Anti Corruption Commission, which enables these
organisations to undertake investigations dealing with allegations of actual or implied corrupt
conduct. The Select Committee acknowledges that if a body with similar powers and functions as
performed by the NSW Crime Commission were established in this State this may establish
processes and a framework to oversee and develop a strategic approach to attacking drug
problems.
Recommendation 52
That subject to an appropriate review of the implementation of those recommendations of the
Wood Royal Commission endorsed by the Select Committee in this report concerning the conduct
of WA Police Service during the course of the detection, investigation and prosecution of illicit
drug offences, consideration be given to establishing a WA Crime Commission with the objects
and powers similar to those contained in the NSW Crime Commission Act.
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Chapter 3: Illicit drugs
3.1

Introduction

This chapter brings together key data and information from a number of sources to develop an
understanding of the specific features and trends in the use of illicit drugs in this State. As the
Select Committee believes it is important to place these patterns of drug use in a wider context to
make comparisons with other jurisdictions and to identify changing forms of drug abuse,
information from other sources is also included. While it is recognised that the use of illicit drugs
poses risks to those who use them, it has been decided to restrict the material in this chapter to
the more significant illicit drugs. This does not imply less concern about other types of illicit
drugs, such as cocaine, ecstasy and synthetic and natural hallucinogens, but reflects the salience of
the State’s recent heroin epidemic with the associated significant social and health problems.
It is also acknowledged that a complete picture of the consequences of drug use on Western
Australians includes the large social and health costs caused by the abuse of alcohol, tobacco and
other licit drugs. The broader picture encompassing the impact of the abuse of both licit and
illicit drugs was comprehensively dealt with by the Premier’s Task Force on Drug Abuse, which
released its report in October 1995.
As the Select Committee is aware of the vulnerability of the State, as the other jurisdictions, to
the impact of the flow of large quantities of illicit drugs, an overview is provided of salient world
wide trends in the marketing of two such drugs, heroin and designer drugs. These drugs are
considered to pose a particular threat to young Australians. This is followed by a broad overview
of trends in prevalence of drug use in WA based on results from the two most recent National
Drug Strategy Household Surveys (NDSHS). The situation of this State compared to the other
Australian jurisdictions is also considered using data from the 1995 NDSHS. While caution is
required in using some of this data because of the reliability due to small sample sizes, it has been
included as indicative only of likely trends.
A more sensitive indicator of relative changes over time in particular drug problems is provided by
drug related telephone calls received by the Alcohol and Drug Information Service (ADIS) over
the period 1986 to 1996. This information is provided in two levels of detail:
• the annual number of drug related telephone calls by the major drug groups; and
• quarterly totals for the three major types of illicit drug calls dealt with by ADIS, cannabis,
illicit opioids and psychostimulants.
As heroin abuse has become a problem of growing concern, a number of methodologies are
considered to provide a variety of estimates of the number of active heroin users in this State.
The preferred estimate of the number of persons who use heroin represents the most up to date
analysis of the scale of this problem at the State level. This information underpins the emphasis
on supply side measures (that are dealt with in this report) for augmented law enforcement
measures.23
As our investigations confirm that illicit drugs are frequently marketed and distributed by
individuals and groups with close relationships with criminal associations engaged in other types of
crime, it has been decided to also include a detailed analysis of the size and value of the WA
cannabis market. This analysis is intended to emphasise the implications of cannabis as a law
enforcement issue, in terms of the income that may be generated from cultivation. It is believed
that the organised cultivation of cannabis by both large and small operations generates large
amounts of cash, which is used to underwrite dealing in heroin and other illicit drugs. There is also
a consideration of the implications of the growing availability in the local market of high potency
cannabis cultivated by hydroponic methods, given that this form of cannabis is preferred by
younger people.

23

Demand side measures, such as treatment options, education and preventive measures will be addressed in the
Select Committee’s second report.
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3.2

Global trends in illicit drugs

Earlier this year the United Nations International Drug Control Program (UNDCP) published its
World Drug Report. This monograph is a key document, as it contains extensive background
material and statistical information about specific drug problems at a national and world wide
level, as well as trends in the use of illicit drugs. In the Australian context, the report gives a
perspective on the increase in problems associated with heroin use that have occurred since the
early 1990s in Australia.
The report reminds us that because of the international character of the trade in drugs such as
heroin, cocaine and amphetamines, our efforts at the jurisdiction level will have limited success
unless accompanied by national and international action. The Select Committee believes that for
a number of years Australia has had a safety margin because it is an island, and hence has avoided
many of the problems experienced by other countries which shared common borders with or were
in close proximity to producer regions. The impression is that this safety margin has been
significantly eroded and that we cannot continue to rely on these advantages any more.
As the UNDCP report provides such a clear and valuable exposition of the inter relationship
between domestic, national and international aspects of drug problems, especially in relation to
heroin, the following material has been adapted from portions of the text in the report.24

3.2.1

Impact of technological and economic changes

Changes in the world political economy and advances in technology over the past three decades
have had a significant impact on the scope and nature of the illicit drug problem. It is now
recognised that rapid growth in the trade of goods and services has resulted in a more
interdependent world. Yet despite the positive implications which the increase in world trade has
for prosperity and efficiency, sustained growth in international trade can complicate efforts to
control the illicit drug problem.
In ways not dissimilar to their counterparts in legal enterprise, criminal organisations involved in
illicit drugs have responded to opportunities created by a globalising market economy. The past
decade has seen great strides in banking deregulation and the privatisation of state owned
businesses. However, much of this distancing of official intervention from the day to day
workings of the economy has taken place in countries where the regulatory environment is still in
an embryonic state. Although these reforms are intended to encourage investment and economic
development, and to improve efficiency for local consumers and investors, the inadequacy of
regulations leaves these economic systems vulnerable to criminal exploitation.
Political events, in particular domestic instability and conflict, are also an important factor. The
collapse of state structures in many countries has left an institutional vacuum which has been
exploited by drug trafficking organisations. Further, the rise in drug abuse in such countries has
proven extremely difficult to contain because of fragmented and unprepared medical and health
authorities. In situations of armed conflict, illicit drug revenues (or the drugs themselves) are
regularly exchanged for arms.

3.2.2

Trends in global drug production

The production of opium poppy has more than tripled since 1985. Global hectarage devoted to
illicit opium poppy cultivation expanded to about 280,000 hectares by 1996. Almost 90% of the
world’s illicitly produced opiates originate in the two main production areas, the Golden Crescent
(Afghanistan, Iran, Pakistan) and the Golden Triangle (Lao PDR, Myanmar, Thailand).
Afghanistan and Myanmar are the two main countries of illicit opium poppy cultivation; to a
much lesser extent illicit cultivation takes place in Colombia, Lao PDR, Vietnam, Pakistan,
Mexico, India, Thailand and China and the Middle East. Emerging and potentially important
producers include the countries of Central Asia and those previously situated in the former Soviet
Union.
24

United Nations, International Drug Control Program. World drug report. Oxford, Oxford UP, 1997, 17-29.
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The illicit world wide production of opium gum was thought to have reached 5,000 tonnes in
1996. About a third of the total is believed to be consumed as opium. The remainder is converted
into heroin in illicit laboratories. More than 300 tonnes of heroin are thought to have been
produced annually in the 1990’s, mostly for export.

3.2.3

Synthetic drugs

Since the mid-1980s the world has faced a wave of synthetic stimulant abuse, with approximately
nine times the quantity seized in 1993 compared to 1978, equivalent to an average annual
increase of 16%. The principal synthetic drugs manufactured clandestinely are the amphetamine
type stimulants (ATS) which include the widely abused amphetamine and methamphetamine, the
more recently popularised methylenedioxymethamphetamine (MDMA), known as ecstasy, and
methcathinone. Lysergic acid diethylamide (LSD) is a synthetic drug also produced clandestinely,
whereas sedatives, another type of synthetic drug which includes barbiturates and benzodiazepines,
are typically diverted from licit channels.
Ephedrine and pseudoephedrine are precursors to methamphetamine and methcathinone, two
powerful CNS stimulants. Ephedra is the plant from which ephedrine and pseudoephedrine,
substances that have a stimulating effect, are extracted. Ephedrine has a variety of licit
pharmaceutical uses and thus most of the substance available in illicit markets is diverted from
licit sources.

3.2.4

Global drug seizures

Seizures of drugs by law enforcement agencies are one of the main indicators used to assess the
level of illicit drug trafficking. Data on seizures should be interpreted with caution, since the
evidence they provide is only an indirect measure of the nature and extent of drug trafficking.
However, once such data are corroborated by cultivation, price and demand or consumption
estimates, they can provide an important insight into the actual trends in illicit drug production
and trafficking.
Throughout the past decade, seizures of most major drugs have risen. In terms of volume, the
most heavily trafficked drug in the world is cannabis. In 1995, 3,000 tonnes of herbal cannabis
and 1,000 tonnes of cannabis resin were seized globally. Worldwide cocaine seizures amounted to
251 tonnes in the same year. Global heroin and morphine seizures amounted to 31 tonnes and 13
tonnes respectively in 1995 (Figure 3.1).
Heroin is manufactured primarily in the opium producing regions before export to other
continents. Within the Golden Crescent and Golden Triangle, opium is trafficked to clandestine
manufacturing sites located where the risks of detection are perceived to be low. This reduces the
risks and costs of trafficking, since heroin is of higher value per unit weight than opium. Using
various routes which traverse Europe and Asia and the Atlantic and Pacific Oceans, criminal
groups operating in South West Asia supply the bulk of the European heroin market, while those
operating out of South East Asia supply the market in North America. Global seizures of opium
are believed to account for a mere 10-15% of the total destined for the production of heroin.
The growth in international trade and transportation, while a welcome development that augurs
well for the livelihood of the global market, have also made the detection and seizure of illicit
drugs difficult. Free trade agreements in different parts of the world, designed to increase trade and
reduce border regulation, are also likely to have inadvertently provided opportunities for illicit
drug trafficking. As it is not desirable to turn back the tide of free trade, it will be increasingly
important to increase efforts to reconcile two seemingly contradictory aims: trade liberalisation
and the effective control of illicit drug traffic. Only the ATS seem to fall outside this clash, for
the global availability of the necessary precursors allows production and consumption to take
place in close proximity to one another, pre-empting the need for long trafficking distances.
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Figure 3.1:

Annual world heroin seizures (tonnes) by region, 1985 - 1995
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3.2.5

Demand for illicit drugs

In recent years, illicit drug consumption has increased throughout the world. Various indicators
(such as emergency room visits, substance abuse related mortality cases, arrests of drug abusers and
the number of countries reporting rising consumption levels) make it clear that consumption has
become a truly global phenomenon. Of the plant based drugs, the illicit consumption of cannabis
products, marijuana and hashish, is most widespread. Less prevalent, but with far more serious
health related effects, is the abuse of heroin and cocaine. The most rapid rise in abuse in recent
years has been that of synthetic drugs, particularly of ATS.
Although the accuracy of individual estimates may be limited, it is possible to state with
confidence that regular abuse of drugs at the worldwide level is still uncommon. This is in contrast
to the consumption of the main licit psychoactive substances, alcohol and tobacco. While such
licit substances are consumed by at least 20% (tobacco) and 50% (alcohol) of the general
population, it is certain that less than 10% of the global population illicitly consumes drugs
(annual prevalence).
Based on unofficial UNDCP estimates, the annual global prevalence rate of illicit drug
consumption is likely to be in the range of 3.3% to 4.1% of the total population. The most
widely abused drug is cannabis, which is consumed by about 2.5% of the world population (Table
3.1). This equals about 140 million people worldwide, a conservative estimate based on
information provided by national authorities to UNDCP, WHO, the US Drug Enforcement
Agency and the US Department of State.
From a health perspective, it can be argued that the most serious drug of abuse is heroin. In most
countries, heroin is the leading drug responsible for substance abuse related mortality and
emergency room episodes. In terms of geographical spread, heroin is also among the leading
substances, with abuse of heroin found in almost all countries. In terms of actual prevalence, abuse
of heroin and other opiates, however, appears to be relatively small. Statistics suggest that about
eight million people, or 0.14% of the global population, take this substance (‘annual prevalence’).
Abuse of heroin in North, Central and South America as well as in Africa seems to be below
average, whereas heroin abuse in Asia, Europe and Oceania is above the global average.
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In recent years, the most pronounced increase in drug abuse has been reported for synthetic drugs.
This rise includes the abuse of ATS. Worldwide, some 30 million people (0.5% of global
population), more than heroin and probably more than cocaine, consume ATS. In many Asian
countries methamphetamine is the most, or second most, abused substance after cannabis. In
Europe, the most common ATS is amphetamine, though consumption of the various ecstasy
group substances is rising rapidly, a trend driven in part by their popularity at so called ‘raves’.
Abuse of methcathinone is spreading in the countries of the former Soviet Union, particularly in
the Russian Federation and the countries of Central Asia.
Table 3.1:

Estimated number of drug abusers & annual prevalence (%) in the
world in the 1990s

Type of drug

Estimated total (million people)

in % of total population

Heroin and other opiate-type substances*

8.0

0.14%

Cocaine*

13.3

0.23%

Cannabis*

141.2

2.45%

Hallucinogens**

25.5

0.44%

ATS**

30.2

0.52%

Sedative-type substances**

227.4

3.92%

Sources:

UNDCP Annual Reports Questionnaires; UNDCP mission reports; UNDCP Country Profiles; UNDCP Country Program
Frameworks; United States Department of State, International Narcotics Control Strategy Reports; UNDCP estimates.

*

Conservative estimates; results obtained through information from UNDCP’s annual reports questionnaires; UNDCP mission reports;
UNDCP annual field reports; UNDCP Country Program Frameworks; data compiled in UNDCP’s country profiles; data compiled by WHO;
data compiled by the United States Drug Enforcement Agency and the United States Department of State, complemented by UNDCP
estimates.

**

Estimates obtained through extrapolation of average prevalence rates obtained from a sample of countries (replies to UNDCP’s annual
reports questionnaire) representing, respectively, 21% (ATS; sedative type substances) and 11% (hallucinogens) of the world
population. The application of the same methodology to cannabis (sample of countries representing 27% of global population) and
cocaine (sample representing 21% of world population) would increase the total estimate of cannabis users to 180 million and of
cocaine consumers to 30 million. Such higher numbers of cannabis consumers - given a frequent bias towards underreporting - is
possible; given strong regional differences in the levels of abuse of cocaine, particularly the very low levels in Asia, the estimated total
number of cocaine abusers resulting from simple extrapolation, however, is likely to be too high. While estimates for hallucinogens and
ATS are reasonable, the extrapolated estimate for sedative-type substances - given the sample of countries providing figures - is likely
to be on the high side.

3.2.6

Injecting drug use and AIDS

Drug injecting has been identified in more than 100 countries, of which 80 report HIV infection
among injecting drug users (IDUs). The Joint United Nations Program on HIV/AIDS, UNAIDS,
estimates that the global proportion of HIV infections due to contaminated injection equipment
was 5-10% in 1996. In many countries faced with serious trafficking or local production
problems, the pattern of HIV transmission among IDUs is stark testimony to the so-called ‘spill
over effect’, which happens when portions of illicitly produced or trafficked drugs end up being
consumed in the local market.
In Thailand for example, opiate consumers made a gradual transition from opium smoking to
heroin smoking and finally to heroin injection between the end of the 1950s and the end of the
1970s. HIV rates increased from about 1% at the start of 1988 to 32-43% by September 1988,
and in Bangkok had stabilised at a high level of 40-50% by 1994. The number of AIDS cases
among IDUs in Thailand grew from seven in 1990 to 691 cases in 1994. While the country was
beset by a host of other problems that stimulated HIV transmission, it is beyond doubt that the
injection of heroin played a significant part.

3.3

Prevalence: Western Australia vs Australia

3.3.1

Overview

Data from the two most recent NDSHS, conducted in 1993 and 1995, provide generally reliable
estimates of prevalence across the various jurisdictions for Australians age 14 years and over.
However, as relatively few people use a number of the illicit drugs included in the survey,
estimates of prevalence based on small samples should be regarded as unreliable because of high
standard errors. The problem of reliability is pertinent to drug usage involving drugs such as
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heroin. Whilst heroin is not widely used, it is nevertheless responsible for a significant amount of
property crime, illness and premature mortality. This means caution must be exercised in the use
of this type of data and may only be indicative until confirmation by further surveys.

3.3.1.1

Cannabis

The prevalence data contained in Table 3.2 in relation to the use of cannabis suggests that from
1993 to 1995 life time prevalence (ie ‘ever used’) of this drug fell for both sexes; with a drop of
4.4% for males (from 43.4% in to 41.5%) and a drop of 2.4% for females (from 32.7% to
31.9%), from 1993 to 1995. There was also a reduction over the two surveys with respect to
annual prevalence, with a drop of 17.6% for males (from 24.4% to 20.1%) and a drop of 8.0%
for females (from 13.8% to 12.7%).
When comparisons are made between the jurisdictions, it is noted that Queensland had the lowest
reported annual prevalence rates of cannabis use for both males and females in both the 1993 and
1995 surveys. An interesting result, repeated in both surveys, was the high rates for the Northern
Territory. It is noted that West Australian male cannabis rates were at the higher end of the range
across the jurisdictions.

3.3.1.2

Amphetamines

The results from the 1993 and 1995 surveys confirm the growth in the use of amphetamines that
occurred up to the mid 1990s in most jurisdictions. There was an increase of more than 50% from
1993 to 1995 in the percentage of West Australian males who have ‘ever used’ amphetamines
(up from 7.0% to 10.9%). The female rate of ‘ever use’ increased by 13% from 1993 to 1995.
The State male rate was the highest reported in 1995 of any jurisdiction.
It should also be noted that there was an unexpected increase of 41.9% in the reported rate of
‘ever use’ of cocaine by West Australian males from 1993 to 1995. In 1995 WA and NSW had
the same male rate (4.4%) of ‘ever use’ of cocaine. As cocaine is not regarded as very prevalent,
this result should be treated with caution.

3.3.1.3

Heroin

The results from the 1993 and 1995 surveys indicate increasing exposure to heroin by young adult
Australians since the early 1990s. The 55.7% increase in ‘ever use’ of heroin by West Australian
males from 1993 to 1995, if confirmed by other data, may help to identify unusual local factors
that may have contributed to the epidemic developing over such a short period of time.

Interim Report Page - 62

Chapter 3: Illicit drugs
Table 3.2:

Estimated prevalence (%) 1993 & 1995 NDS Household Surveys
WA compared to other States

Type of abuse

1993
WA

1995

Range low-high

WA

Change
1993-1995

Range low-high

WA

Hazardous alcohol consumption by adults (usual
drinking day)
• Males

15.0

6.9 (Qld) - 25.5 (NT)

13.4

12.2 (ACT) - 20.6 (NT)

- 10.7%

• Females

21.7

17.1 (Qld) - 24.0 (ACT)

18.6

15.7 (NSW) - 26.0 (NT)

- 14.3%

Harmful alcohol consumption by adults (usual
drinking day)
• Males

14.5

8.3 (SA) - 16.3 (Tas)

13.1

8.9 (ACT) - 27.8 (Tas)

- 9.6%

• Females

11.0

(5.2 (ACT) - 16.0 (NT)

10.8

8.9 (ACT) - 17.4 (NT)

- 1.8%

• Males

39.2

31.9 (ACT) - 56.9 (NT)

35.0

26.7 (SA) - 42.0 (Vic)

- 10.7%

• Females

36.8

26.4 (ACT) - 47.0 (NT)

36.4

30.8 (NT) - 57.8 (Tas)

- 1.1%

• Males

43.4

36.1 (Tas) - 61.5 (NT)

41.5

32.1 (Qld) - 56.9 (NT)

- 4.4%

• Females

32.7

24.3 (Tas) - 51.5 (NT)

31.9

20.9 (NSW) - 48.4 (NT)

- 2.4%

• Males

24.4

12.0 (Qld) - 30.8 (NT)

20.1

14.0 (Qld/SA) - 20.2 (NT)

- 17.6%

• Females

13.8

7.1 (Qld) - 26.5 (NT)

12.7

6.6 (Qld) - 23.0 (NT)

- 8.0%

• Males

7.0

4.3 (Qld) - 18.5 (NT)

10.9

4.6 (SA) - 10.9 (WA)

+ 55.7%

• Females

5.4

3.5 (Tas) - 14.7 (NT)

6.1

1.2 (Tas) - 10.3 (NT)

+ 13.0%

• Ever used

2.1

0.6 (Qld) - 3.3 (NSW)

3.8

0.8 (SA) - 3.8 (WA)

+ 81.0%

• Used in last month

1.4

0.4 (Qld) - 2.5 (ACT)

0.6

0.3 (Qld) - 1.7 (ACT)

- 57.1%

• Males

3.1

0.5 (Qld) - 5.2 (NSW)

4.4

0.8 (Tas) - 4.4 (NSW)

+ 41.9%

• Females

2.0

0.8 (Qld) - 5.0 (ACT)

2.0

0.8 (Tas) - 6.3 (NT)

0%

• Males

NA

Not asked

9.0

3.7 (Tas) - 9.0 (WA)

NA

• Females

NA

Not asked

2.2

2.2 (WA) - 7.8 (NT)

NA

• Males

NA

Not asked

11.3

3.2 (Tas) - 11.3 (WA)

NA

• Females

NA

Not asked

5.5

2.1 (Vic) - 10.8 (WA)

NA

• Males

4.7

3.1 (Vic) - 7.6 (ACT)

5.2

1.1 (Tas) - 7.0 (ACT)

+ 9.6%

• Females

2.4

1.3 (Vic) - 4.0 (Tas)

0.5

0.5 (WA) - 8.5 (NT)

- 79.1%

• Males

5.2

0.5 (Qld) - 5.5 (NSW)

5.4

1.1 (SA) - 5.4 (WA)

+ 3.8%

• Females

2.0

1.2 (SA) - 5.6 (Qld)

4.9

0.2 (Tas) - 4.9 (WA)

+ 145%

• Males

2.6

1.4 (Qld) - 3.3 (ACT)

4.6

0.7 (Vic) - 4.6 (WA)

+ 76.9%

• Females

2.1

0.4 (Qld) - 2.1 (WA)

0.6

0.3 (Qld) - 1.4 (SA)

- 71.4%

Regularly smoke tobacco

Cannabis ever used

Cannabis used in last 12 months
(adjusted for all males and all females)

Amphetamines ever used

Heroin ever used

Cocaine ever used

Natural hallucinogens ever used (eg psilcyobin)

Other hallucinogens ever used (eg LSD)

Inhalants ever used

Ecstasy/designer drugs ever used

Ever injected illegal drugs

Source:

NCADA National Household Surveys 1993, 1995
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Table 3.3:

Estimated number of illicit drug abusers and prevalence (%)
by type of drug abuse, 1995 NDS Household Survey, WA

Type of use

%

n

• Males

41.5

238,400

• Females

31.9

218,200

• Persons

36.7

501,600

• Males

48.5

137,400

• Females

39.9

87,000

• Persons

44.7

224,400

• Males

10.9

74,600

• Females

6.1

41,600

• Persons

8.5

116,200

• Males

3.8

26,000

• Females

0.6

4,400

• Persons

2.2

30,400

• Males

4.4

30,200

• Females

2.0

13,500

• Persons

3.2

43,700

• Males

9.0

61,600

• Females

2.2

15,100

• Persons

5.6

76,700

• Males

11.3

76,800

• Females

5.5

37,900

• Persons

8.4

114,700

• Males

5.2

35,600

• Females

0.5

3,300

• Persons

2.8

38,900

• Males

5.4

36,500

• Females

4.9

33,200

• Persons

5.1

69,700

• Males

4.6

31,200

• Females

0.6

4,300

• Persons

2.6

35,500

Cannabis ever used

Cannabis used in last 12 months

Amphetamines ever used

Heroin ever used

Cocaine ever used

Natural hallucinogens ever used (eg psilcyobin)

Other hallucinogens ever used (eg LSD)

Inhalants ever used

Ecstasy/designer drugs ever used

Ever injected illegal drugs ever used

Source:

NCADA National Household Surveys 1995

3.4

Prevalence: Western Australia in 1995

3.4.1

Overview

A more detailed analysis of the WA dataset from the 1995 Household Survey25 was undertaken to
obtain estimates of the number of persons aged 14 years and over who have ever used the major
groups of illicit drugs (Table 3.3). This data could enable us to more clearly identify impacts of
different substances on different groups in the community, given that some of these drugs, such as
25

The dataset was purchased from the Social Sciences Data Archives.
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heroin and amphetamines, are known to be responsible for significant levels of morbidity amongst
in younger age groups.26

3.4.1.1

Cannabis

This analysis indicates that just over half a million West Australians are estimated to have ever
used cannabis, with about 225,000 persons (45% of all cannabis users) having used within the past
12 months. The next mostly widely used group of drugs is amphetamines, which it was estimated
had been used by about 115,000 persons.

3.4.1.2

Cocaine

The unusual increase in the male rate of life time prevalence for cocaine use from 1993 to 1995
results in an estimate of nearly 45,000 persons who have ever used this drug, compared to the
estimate of 30,000 persons who have ever used heroin. This result needs to be confirmed by other
indicators, such as changes in number and quantity of seizures, hospital admissions and surveys of
user populations. It is also important to confirm this particular result, for if cocaine was to
become prevalent it would cause significant social and health problems.

3.4.1.3

Injecting drug users

The estimate in the 1995 NDS that there were 35,000 West Australians who had ever injected
drugs requires comment. It can be seen that there is an excess of 5,000 injectors over the number
of 30,000 persons who had ever used heroin. This may reflect that a proportion of amphetamine
use involved intravenous use in addition to inhalation (“snorting”). However, it is believed that
this is an underestimate of the likely number of IDUs.
Table 3.4:

Estimated number of illicit drug abusers
by frequency of abuse, 1995 NDS Household Survey

Frequency of abuse

Cannabis

Amphetamines

Heroin

Cocaine

Natural
hallucinogens

Other
hallucinogens

Inhalants

Ecstasy/
designer
drugs

Once a week or more
often

104,200

2,000

-

2,000

-

2,000

-

2,000

About once a month

20,800

-

-

-

2,000

2,000

3,000

-

Every few months

43,800

12,400

-

-

4,300

15,900

-

4,000

Once or twice a year

49,800

14,400

5,000

-

5,000

12,800

-

15,300

Less often

14,400

16,600

-

3,600

800

-

4,000

13,200

No longer use

262,200

63,000

25,300

38,000

64,600

82,000

31,800

35,100

All persons

495,200

108,400

30,300

43,600

76,700

114,700

38,800

69,600

Source:

NCADA National Household Surveys 1995

3.4.1.4

Frequency of use

It is difficult to obtain a reliable estimate of the number of users of the less frequently used drugs,
such as heroin, as users are likely to under report the use of this and other illicit drugs can attract
severe criminal penalties. The estimate of 30,000 persons who ever used heroin when broken
down by frequency suggests there were only 5,000 people who used this drug once or twice per
year (Table 3.4). This result is considered to be an underestimate.

26

Note: The Select Committee received submissions and testimony from a number of witnesses which outlined
recent surveys of prevalence of West Australian adolescents. This information will be collated and presented in
greater detail in the Select Committee’s second volume, dealing with the second term of reference.
Interim Report Page - 65

Select Committee into Misuse of Drugs Act 1981

3.5

ADIS calls 1986 - 1997

3.5.1

Overview

To overcome the shortcomings of population based prevalence surveys, a useful approach to
identifying trends in drug problems is to utilise a spectrum of indicators of drug abuse. One such
indicator, the number of drug related telephone calls received each month by the ADIS, provides
credible long term trend data on problems due to specific drug groups. It is not considered that
revisions in definitions that have occurred over time in the categories and definitions of drugs has
affected aggregate totals of the major drug groups.
It should also be borne in mind that the recorded increase from 1986 up to the present in the
number of calls received in relation to licit and illicit drugs does not necessarily mean that drug
problems are getting worse (Table 3.5; Figure 3.2). The number of calls will rise because of greater
numbers of those age groups27 most likely to use drugs due to the natural growth in the the State’s
population. It can be seen that for the first 7 year period of the operation of ADIS, from 1986 to
about mid 1992, the majority of calls involved licit drugs, whereas over the past 5 years there
have similar numbers of licit and illicit drug related calls.
Table 3.5:

Annual ADIS licit, illicit and total drug-related telephone calls, 1986 1996

Drug group

1986

1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

Total licit

1,828

3,449

4,837

5,245

5,646

5,534

5,565

4,931

5,966

7,734

6,080

Total illicit

1,456

2,145

2,682

2,656

3,470

4,632

5,241

5,272

5,815

6,923

5,733

% illicit

44.3%

38.3%

35.7%

33.6%

38.1%

45.6%

48.5%

51.7%

49.4%

47.2%

48.5%

All calls

3,284

5,594

7,519

7,901

9,116

10,166

10,806

10,203

11,781

14,657

11,813

Note:

27

Data for 1986 relates to the period April-December.

Ie those aged from mid teens to the mid forties.
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Figure 3.2:

2,500

Quarterly ADIS licit and illicit drug calls
June quarter 1986 - September quarter 1997

No. of calls

2,000

1,500

1,000

All licit
All illicit

500

1997-Qtr2

1996-Qtr4

1996-Qtr2

1995-Qtr4

1995-Qtr2

1994-Qtr4

1994-Qtr2

1993-Qtr4

1993-Qtr2

1992-Qtr4

1992-Qtr2

1991-Qtr4

1991-Qtr2

1990-Qtr4

1990-Qtr2

1989-Qtr4

1989-Qtr2

1988-Qtr4

1988-Qtr2

1987-Qtr4

1987-Qtr2

1986-Qtr4

1986-Qtr2

0

Source: Alcohol & Drug Information Service

3.5.2

Licit drug calls

A breakdown of the annual number of licit drug calls by drug group shows that alcohol related calls
constituted just over half of all calls (Table 3.6). Of note, over time there has been a steady
growth in the number of tobacco related calls as compared to tranquillisers, possibly reflecting
changes in emphasis of QUIT campaigns.
The number of calls received in relation to tranquillisers has dropped since the peak of about 850
calls in 1990-1991. This may be attributed to successful campaigns which targeted GPs to reduce
overprescribing of these drugs, especially to women.

3.5.3

Illicit drug calls

A breakdown of illicit drug related telephone calls by type of drug indicates clearly how the recent
heroin epidemic developed over a relatively short period of time (Table 3.7). For instance, the
annual number of illicit opioid phone calls was relatively static from 1987 (the first full year of
data) to 1994, typically about 700-900 calls were received per year. Over recent years the total
number of illicit drug calls rose sharply, with a total of about 1,500 calls in 1995 and just over
2,000 calls received in 1996.
Trends in the number of ADIS calls received on a quarterly basis in relation to cannabis, illicit
opioids and psychostimulants is presented in Table 3.8. For instance, from about mid 1990 to the
beginning of 1994 there were in aggregate approximately 2,500 calls per quarter for these three
drug groups. However, from the June quarter 1994 to the March quarter 1997, an average of
approximately 3,000 calls were received per quarter. Much higher peaks, reaching nearly 4,000
calls per quarter, occurred for the first three quarters of 1995. From the December quarter 1995
to the June quarter 1997 the total number of illicit drug calls have fluctuated from 2,800 to 3,000
calls per quarter.
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Of interest over the first three quarters of 1995, ADIS received from 600 to approximately 700
calls per quarter related to cannabis, the highest level of such calls since the inception of the
service in June 1986.
Table 3.6:

Annual ADIS licit drug-related telephone calls, 1986 - 1996

Drug group

1986

1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

Alcohol

977

2,288

3,237

2,948

3,226

3,150

3,413

2,853

3,347

4,437

3,561

Tobacco

47

181

215

568

608

445

513

557

829

1,248

849

Analgesics

na

na

na

90

124

163

151

128

140

235

191

Opioids

na

na

na

na

na

na

na

na

na

na

384

253

346

548

773

865

841

621

522

720

790

544

Tranquillisers/
sedatives/barbiturates
Anti-depressants
Other
All licit drugs

Note:

na

na

na

165

177

234

226

169

258

340

337

551

634

837

701

646

701

641

702

672

684

214

1,828

3,449

4,837

5,245

5,646

5,534

5,565

4,931

5,966

7,734

6,080

Data for 1986 relates to the period April-December.
na = not available.

Table 3.7:

Annual ADIS illicit drug-related telephone calls, 1986 - 1996

Drug

1986

1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

459

672

781

731

747

783

817

768

937

1,580

na

Unspecified

na

na

na

na

na

na

na

na

na

na

1,911

Methadone

na

na

na

na

na

na

na

na

na

na

151

459

672

781

731

747

783

817

768

937

1,580

2,062

638

905

1,008

978

1,184

1,605

1,906

1,863

1,925

2,489

2,180

Unspecified

68

138

279

406

937

1,351

1,498

1,789

1,957

1,737

na

Amphetamines

na

na

na

na

na

na

na

na

na

na

657

Amphetamines (prescribed)

na

na

na

na

na

na

na

na

na

na

76

Cocaine

na

56

71

69

61

62

74

54

64

71

82

Total psychostimulants

68

194

350

475

998

1,413

1,572

1,843

2,021

1,808

815

Hallucinogens

25

40

76

84

134

253

332

331

329

400

232

Volatile substances

na

na

na

132

163

232

200

205

255

312

179

Polydrug

266

316

354

178

171

211

111

101

161

158

95

Steroids

na

na

na

na

na

na

na

na

na

na

36

Ecstasy

na

18

113

78

73

135

303

161

187

176

134

1,456

2,145

2,682

2,656

3,470

4,632

5,241

5,272

5,815

6,923

5,733

Opioids
Heroin

Total illicit opioids
Cannabis
Psychostimulants

All illicit drugs

Note:

Data for 1986 relates to the period April - December.
na = not available.
Changes introduced in 1996 to drug groups have been matched where possible to previous categories.
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Table 3.8:

Quarterly ADIS drug-related telephone calls, major illicit drug groups,
June quarter 1986 - September quarter 1997

Year

Quarter

1986

June
September
December
Total

293
200
145
638

124
166
169
459

0
36
32
68

899
1,143
1,242
3,284

1987

March
June
September
December
Total

190
246
212
257
905

166
163
147
196
672

36
41
34
83
194

1,197
1,238
1,316
1,843
5,594

1988

March
June
September
December
Total

289
236
264
219
1,008

214
185
196
186
781

70
42
115
123
350

1,764
1,747
2,101
1,907
7,519

1989

March
June
September
December
Total

206
298
263
211
978

162
201
178
190
731

83
143
119
130
475

1,547
2,526
2,081
1,747
7,901

1990

March
June
September
December
Total

265
350
290
279
1,184

169
190
207
181
747

168
217
290
323
998

2,039
2,571
2,370
2,136
9,116

1991

March
June
September
December
Total

369
411
439
386
1,605

177
201
202
203
783

327
298
436
352
1,413

2,396
2,526
2,742
2,502
10,166

1992

March
June
September
December
Total

474
500
496
436
1,906

202
193
183
239
817

329
387
401
455
1,572

2,729
2,720
2,642
2,715
10,806

1993

March
June
September
December
Total

463
563
463
374
1,863

215
179
183
191
768

453
499
487
404
1,843

2,701
2,716
2,598
2,188
10,203

1994

March
June
September
December
Total

392
549
518
466
1,925

208
223
254
252
937

443
540
526
512
2,021

2,475
3,215
3,039
3,052
11,781

1995

March
June
September
December
Total

619
688
692
490
2,489

335
346
462
437
1,580

703
467
365
273
1,808

3,993
3,988
3,921
2,755
14,657

1996

March
June
September
December
Total

526
574
530
550
2,180

416
440
528
678
2,062

215
177
174
249
815

2,880
2,929
2,951
3,053
11,813

1997

March
June
September
Total

477
463
547
1,487

580
604
703
1,887

227
180
223
630

2,858
2,696
1,423
6,977

18,168

12,224

11,605

109,817

1986-97
Source:

3.6

Cannabis

Illicit opioids

Psychostimulants

All drugs

Alcohol and Drug Information Service.

Number of heroin users in Western Australia

As there are considerable difficulties estimating the number of heroin users in this State, it is
necessary to rely on indirect measures. A range of indirect measures have been suggested to
estimate the number of heroin users, including capture-recapture (also known as indicator dilution
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method) and overdose multiplier formula. However, to take account of the various
methodological difficulties pointed out by a number of investigators28 associated with each
method, it would be necessary to have access to named treatment records of a number of service
providers, access to the register of notified addicts29 maintained by the Health Department of
WA, reliable coronial records and police registers of known drug users. A key problem with
registers of heroin abusers known to treatment organisations or the police is that such
information is likely to be biased towards older users with well established patterns of heroin use
associated with significant social and health problems.
The overdose multiplier was developed in New York by Dr Baden and was based on the ratio of
the number of health related deaths (HRDs) matched against names in a register of opioid
dependent persons known to the New York police. If the suggested ratio of 0.01 is applied to the
49 possible heroin/morphine deaths that occurred in WA in 1996 (Figure 3.5), it is estimated
there could have been a total of 4,900 active heroin users in this State in 1996. However, as has
been observed as “disease patterns and mortality differ so dramatically between countries and the
urban sociology of New York city is quite unique; bluntly, it is difficult to take this method
seriously”. 30
On the basis of results from the 1995 NDSHS it was estimated there were a total of 30,400
persons who had ever used heroin in WA (Table 3.3). The 1995 survey data suggests WA’s rate
of 3.8% was the highest in Australia, compared to South Australia’s 0.8%, Australia’s lowest
lifetime prevalence (Table 3.2). Caution must be exercised about the reliability of this data, given
the small sample sizes involve large standard errors. The limitations of this data is highlighted by
the improbable result of there being only 5,000 persons who used heroin within the past year
(Table 3.4).
Another difficulty is that heroin users are not a homogenous group. They come from a wide range
of backgrounds, and have different patterns of intensity and frequency of heroin usage. It has been
suggested that the heroin using population can be considered as consisting of two broad groups,
those who are dependent users (sometimes referred to as career/full time users), and those who are
non dependent (recreational/casual users). It should be noted that whereas the dependent group
constitute a relatively smaller proportion of the total heroin using population, they consume by
far the largest amount of heroin.31 A recent consideration of the recreational/casual group
suggested this group contains a number of identifiable sub groups, as follows:32
• first time users/new recruits (neophytes);
• one off users;
• opportunists; and
28

Marlowe R, Cooke R, Farmer A. “Estimates of the number of regular illegal opiate users in South Australia:
an update and evaluation”. (1988) 12 Community Health Studies 314-321; Bloor M, Leyland A, Barnard M,
McKeganey N. “Estimating hidden populations: a new method of calculating the prevalence of drug-injecting
and non-injecting female street prostitution”. (1991) 86 British Journal of Addiction 1477-1483; Frischer M,
Bloor M, Finlay A, Goldberg D, Green S, Haw S, McKeganey N, Platt S. “A new method of estimating
prevalence of injecting drug use in an urban population: results from a Scottish city”. (1991) 20 International
Journal of Epidemiology 997-1000; Simeone RS, Nottingham MS, Holland L. “Estimating the size of a
heroin-using population: an examination of the use of treatment admissions data”. (1993) 28 International
Journal of Addictions 107-128; Watters JK. “The significance of sampling and understanding hidden
populations”. (1993) 7 Drugs in Society 13-21; Duque-Portugal F, Martin AJ, Taylor R, Ross MW. “Markrecapture estimates of injecting drug users in Sydney”. (1994) 18 Australian Journal of Public Health 201-204;
Kehoe L, Hall W, Mant A. “Estimates of the number of injecting drug users in a defined area”. (1992) 16
Australian Journal of Public Health 232-237.
29
The term ‘addict’ as used here reflects the terminology used in the Drugs of Addiction Notification
Regulations.
30
Sandland RL. Methods of estimating the number of heroin users in New South Wales. Sydney, NSW Drug
& Alcohol Authority, 1984, 4.
31
Gerstein DR. “The structure of heroin communities in relation to methadone maintenance”. (1976) 3
American Journal of Drug & Alcohol Abuse 574-587.
32
Watson cited in McDonald D, Stevens A, Dance P, Bammer G. “Illicit drug use in the Australian Capital
Territory: implications for the feasibility of a heroin trial”. (1993) 26 Australian & New Zealand Journal of
Criminology 127, 129.
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• committed casual/recreational users.
Given the practical difficulties with the above methods, it has been decided to utilise a treatment
multiplier to estimate the number of active heroin users in WA in the year 1996. In 1996 a total
of 1,190 unique individuals participated in the ADA methadone program during the year (Table
3.19). 33 In 1996 there there was a total of 323 admissions to the ADA residential program at the
Central Drug Unit (CDU) with a primary problem involving illicit opioids.
It should be noted that these 323 admissions do not represent unique individuals, as it is likely a
number of persons would have been admitted on more than on one occasion during the year. Also,
some of these individuals would have been involved in the ADA methadone program in 1996.
Following the completion of a short stay at the CDU to complete detoxification, a large
proportion of the 323 admissions were probably admitted to longer stay programs at drug free
residential programs run by non government organisations.
In addition to the persons who entered the treatment system via the CDU, there were also an
unknown number of those who actively used heroin in 1996 who would have sought other forms
of treatment, such as Narcotics Anonymous and symptomatic relief at GPs. Also, some of these
individuals would have been involved in the ADA methadone program in 1996. On balance, it is
conservatively estimated there was a total of at least 1,800 unique individuals who actively used
heroin in 1996 who received treatment through the various modalities listed above. (This figure
assumes that about two thirds of the annual opioid treatment population participate in methadone
treatment, with the remaining one third who attend other treatments.)
The treatment multipliers that have been adopted in this analysis are similar to those used in
1988 by the former National Drug Abuse Information Centre, which had adapted those multipliers
reported from British research carried out in the mid 1980s.
“In one setting in the United Kingdom, Hartnoll and co-workers (1985) used nomination
techniques to determine that, for every person in treatment for heroin dependence, there
were 6 to 10 heroin users who were not in treatment. Furthermore, they estimated that
there were 2 to 3 non dependent heroin users for each dependent user.”34
It is estimated that in 1996 there were between 43,200 and 57,600 active heroin users in this
State, depending on the following scenarios. In both scenarios the value of 8 has been used as the
ratio of untreated as to treated dependent heroin users, to reflect a perception that the Perth
based treatment programs do not apply restrictive admission criteria.35 As there is limited
knowledge of recreational heroin users, the lower and upper Hartnoll ratios have been adopted to
reflect the greater uncertainty with this aspect of the calculation.
Scenario 1 (lower ratio)
• Dependent users: 14,400 (1,800 x 8)
• Non dependent users (ratio of 2 of non-dependent to dependent users): 14,400 x 2 = 28,800
• Total active heroin users = 43,200 (14,400 + 28,800)
Scenario 2 (higher ratio)
• Dependent users: 14,400 (1,800 x 8)
• Non dependent users (ratio of 3 of non-dependent to dependent users): 14,400 x 3 = 43,200.
• Total active heroin users = 57,600 (14,400 + 43,200).

33

It should be noted ADA had imposed a waiting list, which reached a waiting period of up to about 9 months
during 1996.
34
McDonald D, Stevens A, Dance P, Bammer G. “Illicit drug use in the Australian Capital Territory:
implications for the feasibility of a heroin trial”. (1993) 26 Australian & New Zealand Journal of Criminology
127, 140.
35
In 1996 the ADA methadone program had a waiting of up to 9 months.
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3.7

Heroin related mortality

3.7.1

Heroin related deaths, Australia

3.7.1.1

Introduction

There has been growing concern about the increase in the number of heroin related deaths (HRDs)
in Australia since the early 1980s. It is difficult to accurately determine the role of heroin as a
cause of death without access to detailed coronial records. Such information can only be identified
by a special analysis of mortality data based on the relevant ICD9 cause of mortality code at the
4th digit level by request from the Australian Bureau of Statistics (ABS). Heroin is not identified
as such at the 4th digit level, as the terms such as “Morphine type” (304.0) and “Combinations of
morphine type drug with any other” (304.7), are used in the Ninth Revision of International
Classification of Diseases.36 To overcome this difficulty ultimately it would be necessary to access
actual coronial records held in each State and Territory.
To resolve some of the problems without access to fourth digit level data, the number of opioid
deaths have been inferred from the ABS’s cross tabulations of mortality by age group and sex for
each jurisdiction from 1981 to 1995. This has been based on the following causes of death coded
by the ABS which are published at the 3 digit level. These groups are:
• drug dependence (304);
• non dependent abuse of drugs (305); and
• accidental poisoning by analgesics (E850).
As many of the deaths coded to these three ICD9 groups are opioid related it is believed this
analysis provides a reasonable overview of trends in deaths due to use of heroin and other illicit
opioids from 1981-1995.

3.7.1.2

Opioid related deaths, Australia, 1981 - 1995

There have been some variations between different jurisdictions in trends of these deaths (Tables
3.9, 3.10). For instance, in Victoria in the early 1980s there were about 35 opioid deaths per year
which peaked in 1988 when 122 deaths were reported and then fell to 78 deaths in 1991.
However, since 1992 the number of opioid deaths in Victoria have increased, with 153 cases
recorded in 1995. Overall in NSW there has been a consistent upward trend in opioid deaths from
1981 to 1995 (most recent data published by the ABS). From 1991 to 1995 there has been a
particularly marked increase, with the number of opioid deaths doubling from 159 in 1991 to 316
in 1995.
While other States have smaller annual numbers of opioid deaths, there has been significant
increases recorded since the early 1990s in WA, Queensland and South Australia (SA) (Table
3.10). It is of interest that in the early 1980s there were a greater number of opioid deaths per
year in Queensland than in WA. However, since the mid 1980s there have been greater numbers
of opioid deaths in WA compared to Queensland. The differences between these two States have
been accentuated especially since 1993, when 79 opioid deaths were recorded in WA compared to
only 42 in Queensland (Figure 3.3).
The different trends between jurisdictions suggest that time lags and specific local factors appear
to influence opioid related deaths. For instance, in SA (which has a similar size population as this
State) there have been historically fewer opioid deaths than in WA. However, for three of the
four years between 1990 and 1994 the number of opioid deaths per year in SA exceeded the
number recorded in WA. However, in 1994 and 1995 the number of opioid deaths in SA stabilised,
whereas in WA they have sharply increased.

36

Manual of the international statistical classification of diseases, injuries and causes of death. Geneva,
World Health Organisation, 1977.
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3.7.1.3

Heroin related deaths, Australia, 1981 - 1995

The National Drug and Alcohol Research Centre (NDARC) undertook an analysis of trends in
HRDs in Australia for the 31 July 1997 meeting of the Ministerial Council on the Drug Strategy
(MCDS).37 Based on a special analysis of ABS data to the 4th ICD9 digit level, this study indicated
the number of HRDs in Australia had increased to an estimated total of 550 deaths in 1995, an
increase of 700 per cent over the 15 year period from 1981 to 1995. An unexpected result of this
study was that
“the average age of death increased steadily from 24.5 years in 1979 to 30.6 years in
1995. The media understandably focuses on deaths among young heroin users but the
greatest increases in overdose deaths occurred among men and women aged 35-44 years,
followed by those aged between 25 and 34 years.”38
Table 3.9:
Jurisdiction

Annual number of inferred opioid related deaths by jurisdiction
1981 - 1988
1981

1982

1983

1984

1985

1986

1987

1988

NSW

96

100

138

139

155

149

153

241

Vic

37

18

34

50

75

78

90

122

Qld

10

14

27

17

17

15

15

17

ACT

0

1

2

4

2

0

0

3

SA

5

0

10

10

16

11

11

20

NT

1

1

3

0

3

8

4

1

WA

6

5

14

16

30

31

18

28

Tas
Australia

1

1

0

1

0

0

0

1

156

140

228

237

298

292

291

433

Note: Based on ABS 3 digit level mortality tabulations using ICD9 codes 304, 305, 850.

Table 3.10:
Jurisdiction

Annual number of inferred opioid related deaths by jurisdiction,
1989 - 1995
1989

1990

1991

1992

1993

1994

1995

NSW

187

219

159

193

222

233

316

Vic

112

96

78

95

102

108

153

Qld

25

19

16

24

29

38

42

ACT

2

0

1

2

5

2

13

SA

18

28

15

34

45

41

44

NT

4

2

0

2

2

9

0

WA

22

21

21

29

29

50

79

Tas
Australia

1

3

3

2

8

2

6

371

388

293

381

442

483

653

Note: Based on ABS 3 digit level mortality tabulations using ICD9 codes 304, 305, 850.

37

Hall W, Darke S. Trends in opiate overdose deaths in Australia 1979-1995. Sydney, National Drug &
Alcohol Research Centre, University of NSW, 1997.
38
Hall W. “Headspace”. (1997) 29 Centrelines 2.
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Heroin related deaths, Western Australia
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The Select Committee recognises the community has become increasingly concerned about the
sharp rise in HRDs since the mid 1990s. However, the community should also be aware that other
opioids which may have been obtained by prescription or by other means may also be abused and
thus also be a cause of death due to overdose. It has been noted in recent research that there has
been an increase throughout Australia in prescribed opioids.39 It is suspected that a proportion of
these drugs are diverted to the black market to provide additional supplies for illicit abusers.
Accordingly, the role of these other types of opioid drugs, as well as that of heroin, will be
considered when examining this issue in more detail.
A study of opioid related deaths in WA for the period 1974 to 1984,40 plus information obtained
from the published ABS cross tabulations of causes of death, has been updated to 1996. In the
study of the 108 deaths caused by opioids from 1974 to 1984, heroin/morphine41 was responsible
for 22% of opioid deaths in this State, with the remainder due to other opioids. The other opioids
identified as the primary cause of death were:

39

Bell JR. “Australian trends in opioid prescribing for chronic non-cancer pain, 1986-1996”. (1997) 167
Medical Journal of Australia 26.
40
Swensen G. “Opioid deaths in Western Australia 1974-1984”. (1988) 7 Australian Drug and Alcohol Review
181-185.
41
As heroin (diacetylmorphine) is rapidly metabolised by the body into morphine, morphine may be the only
marker to infer that heroin had previously been used.
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•
•
•
•

19 (18%) methadone;
36 (33%) propoxyphene;
12 (11%) dextromoramide; and
17 (16%) other or unspecified opioids.

More detailed information on deaths due to heroin and other illicit drugs has been obtained from a
database provided under agreement between the Coroner, the Chemistry Centre and the WA Drug
Abuse Strategy Office (WADASO). This information covers the period from 1995 up to the
present and enables examination of the contribution of specific drugs (including alcohol, cannabis,
benzodiazepines, amphetamines and prescribed drugs) as causes of death.
Analysis of opioid related deaths in Western Australia over the 23 year period from 1974 to 1996
indicates there have been a number of periods when increases have occurred. The 150% increase
in opioid deaths that occurred from 1976 to 1977 was caused in part by deaths involving the abuse
of black market methadone, as at that time there was ostensibly unrestricted prescribing of
Physeptone tablets by GPs in WA.42 After the 1977 peak, the number of opioid deaths per year
declined to 5 cases in 1981; followed by a more than five fold increase over the period from
1981-1985 in the number of opioid deaths per year, reaching 20 deaths in 1985.
Over the 9 year period from 1985 to 1993 there were about 25 opioid related deaths per year in
WA, with small drops to 16 deaths in 1987 and 1991. Overall, from 1993 to 1996 the number of
opioid related deaths in this State increased by 250%, from 28 deaths in 1993 to 65 deaths in
1996 (Figure 3.4).
A breakdown of the type of opioid involved in the 65 deaths in 1996 indicate that heroin by itself
or in combination with other drugs was responsible for 64% of these deaths. As heroin is
metabolised to morphine, there are a further 12% of deaths where morphine alone or morphine in
combination with other drugs was the cause of death. As it is possible a number of these morphine
deaths involved the use of heroin, it is believed that up to three quarters of opioid deaths in this
State in 1996 were heroin related (Figure 3.5).
Figure 3.4:

Annual opioid related deaths, 1974 - 1996
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This particular period in the history of methadone treatment in this State will be discussed in more detail in
the Select Committee’s second report.
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Figure 3.5:

Opioid related deaths by type of opioid, 1996
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Heroin related deaths, 1995 - 1997

As noted earlier, after reaching 81 deaths in 1995, the number of opioid related deaths in this
State dropped by 16, to 65 deaths in 1996. An analysis of trends over the 10 quarters from the
March quarter 1995 to the June quarter 1997 suggests seasonality may be a factor, as the number
of opioid related deaths was lowest in the first quarter and peaked in the third quarter in both 1995
and 1996 (Figure 3.6). This information indicates an overall reduction of 29.4% in the number of
deaths over the first 8 quarters, from the March quarter 1995 (17 deaths) to the December quarter
1996 (12 deaths). However, from the December quarter 1996 to the March quarter 1997, the
number of opioid deaths doubled, from 12 to 24 respectively.
There has also been a shift over this period in the number of persons from younger age groups
who have died from heroin related causes. In 1995 the most frequent number of HRDs involve the
30-34 age group. In 1996 this had shifted to the 25-29 year age group. In 1997 the most frequent
age group of HRDs involved persons in their mid to late 20s (Figure 3.7).
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Figure 3.6:

Quarterly opioid related deaths by type of opioid
March quarter 1995 - June quarter 1997
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Heroin related deaths, 1997 in detail

Researchers in Sydney have suggested that heroin purity is rarely the major cause of mortality.
Rather it is suggested it is the combined effect of heroin and other drugs which is the major cause
of mortality in heroin users.43 This pattern was confirmed in a number of papers presented at the

43

Darke S, Zador D. “Fatal heroin ‘overdose’: a review”. (1996) 91 Addiction 1765-1772; Darke S, Sunjic S,
Zador D, Prolov T. A comparison of blood toxicology of heroin related deaths and current heroin users in
South Western Sydney. Sydney, National Drug and Alcohol Research Centre, University of NSW, 1996; Darke
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International Opioid Overdose Symposium held in Sydney in August 1997. Toxicological analysis
of 152 HRDs in NSW in 1992 indicated that in 71% of cases two or more drugs were detected at
post mortem, with alcohol and benzodiazepines being present in 45% and 26% of cases
respectively.44
It was concluded from the results of a study of 329 non fatal opioid overdoses in Sydney, that
“morphine was found in combinations with intoxicating levels of alcohol or other central
nervous system depressants, such as benzodiazepines. These data are consistent with the
findings of other studies of fatal overdoses”. 45
This research highlights an important issue that the increased risk of fatal overdose due to
combinations of drugs amongst heroin users may be closely related to underlying patterns of
polydrug abuse and associated psychopathology.46 If such patterns of psychopathology did not
exist in this State, it may partly explain differences between jurisdictions in overdoses. It is also
possible that GPs do not as readily prescribe benzodiazepines as is the case in other jurisdictions,
and that treatment services are more accessible to heroin abusers in this State.
To confirm whether polydrug use is a factor in this State’s opioid related deaths, an analysis was
undertaken of toxicological data of all opioid deaths that occurred in WA for the period January
to August 1997. A detailed breakdown by age group of the 54 opioid related deaths that occurred
over the first 8 months of 1997 shows that 34, nearly two thirds, of all deaths involved persons
in the 15 to 29 age range (Table 3.11). A total of 3 (5.5%) deaths were recorded as having
occurred in a correctional institution, 2 of which occurred in an adult male prison (Casaurina
prison) and 1 in a juvenile institution.
There is concern that the use of heroin in public toilets and other public places is facilitated if
street level drug dealing is tolerated. It is believed that this mode of use is particularly risky as
people may use alone and/or engage in high risk injection practices, such as using non sterile
injection equipment. It is to be noted that two thirds of the deaths in public places in 1997
involved persons in the 15-24 year old age group (Table 3.12). An analysis of the 54 opioid
deaths from January to August 1997 indicated that:
• 6 (11.1%) deaths were in public places (public toilets or carparks);
• 5 (9.2%) deaths were in hotels or motels;
• 3 (5.6%) deaths were in correctional institutions under the jurisdiction of the Ministry of
Justice (2 were in adult prisons and 1 was in a juvenile bail hostel); and
• 40 (74.1%) occurred at private dwellings (house or flat).
The Select Committee was given information that on occasions injecting drug use occurs in close
proximity to areas where needles and syringes (N&S) are also distributed. The Wood Royal
Commission and a number of health professionals47 have recommended the establishment of safe
injecting areas to encourage heroin users to inject in areas where medical support and trained
personnel are present, in preference to injecting in public places.48
In relation to the 48 HRDs that occurred over the first 8 months of 1997, alcohol was not
detected in 35 (72.9%) of these cases. On the basis of the toxicology data in relation to HRDs

S, Zador D, Sunjic S. Toxicological findings and circumstances of heroin related deaths in South Western
Sydney, 1995. Sydney, National Drug and Alcohol Research Centre, University of NSW, 1997.
44
Zador D, Sunjic S, Darke S. “Harm reduction strategies for heroin overdose”. In Proceedings of 7th
International Conference on the Reduction of Drug Related Harm. Melbourne, Australian Drug Foundation,
1996.
45
Hall WD. “How can we reduce heroin ‘overdose’ deaths?” (1996) 164 Medical Journal of Australia 197.
46
Ross J, Darke S. Benzodiazepine dependence & psychopathology among heroin users in Sydney. Sydney,
National Drug and Alcohol Research Centre, University of NSW, 1997.
47
Wodak A. “Safe injecting rooms”. (1997) 29 Centrelines 3-5.
48
The Select Committee will undertake a more detailed consideration of the issues involved in the distribution
of N&S in this State, including the attendant public health and legal issues, in its second report.
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with positive BAC results, few had elevated blood alcohol counts (BACs), with only 5 (10.4%)
having BACs of 0.08 or higher (Table 3.13).
The presence of other drugs in the 48 HRDs in 1997 was also anlaysed. The most common drug
was cannabis (detected by its metabolite THCA), which was detected in 22 (45.8%) of cases,
closely followed by benzodiazepines which were detected in just over 4 out of 10 of all deaths
(Table 3.14).
A more detailed examination of the 20 HRDs where benzodiazepines were detected found that
half involved those from the 15-24 age group (Table 3.15). In these 20 cases, alcohol was
detected in only 2 (10%) cases and THCA was present in 8 (40%) cases. In these 20 deaths there
were:
• a single benzodiazepine present in 9 cases (either nitrazepam, flunitrazepam, diazepam or
oxazepam);
• 2 benzodiazepines present in 2 cases; and
• 3 benzodiazepines present in the remaining 1 case.
A further 6 cases involved a single benzodiazepine in combination with other drugs (these were
antidepressants, tranquillisers and antihypertensive drugs). In the remaining 2 cases, there were 2
benzodiazepines present plus other drugs (in both cases these were major tranquillisers).
From this analysis of the 48 HRDs, it is therefore not clear that polydrug use can be regarded as
having been a major cause of death in the deaths records recorded in the first 8 months of this
year.
Table 3.11:

Confirmed and probable illicit opioid related deaths by month and
age group, January - August 1997

Age group

Jan

Feb

Mar

Apr

May

Jun

Jul

Aug

15-19

-

1

1

2

1

1

1

1

8

20-24

1

2

3

2

-

2

2

1

13

25-29

1

1

1

1

3

2

2

2

13

30-34

-

1

-

3

-

1

2

-

7

35-39

-

1

5

-

-

1

-

-

7

40-44

-

1

1

1

-

1

1

1

6

Total

2

7

11

9

4

8

8

5

54

Source:

Total

Coronial database, WA Drug Abuse Strategy Office.

Table 3.12:

Confirmed and probable illicit opioid related deaths by place of death
and age group, January - August 1997
Age group

Place of death

15-19

20-24

25-29

30-34

35-39

40-44

Total

House and other dwelling

4

11

10

6

6

3

40

Hotel

-

-

2

-

1

2

5

Correctional institution

2

-

-

-

-

1

3

Public place

2

2

1

1

-

-

6

Total

8

13

13

7

7

6

54

Source: Coronial database, WA Drug Abuse Strategy Office.

Interim Report Page - 79

Select Committee into Misuse of Drugs Act 1981
Table 3.13:

Confirmed and probable heroin related deaths by age group and BAC
levels, January - August 1997
BAC levels

Age group

0

0.01-0.03

0.04-0.08

0.09-0.11

0.12-0.15

0.16-0.19

0.20-0.23

Total

15-19

7

-

-

-

-

-

-

7

20-24

9

2

1

-

-

-

-

12

25-29

10

-

-

1

1

-

-

12

30-34

3

-

2

-

-

-

2

7

35-39

1

1

1

1

-

1

-

5

40-44

5

-

-

-

-

-

-

5

Total

35

3

4

2

1

1

2

48

Source: Coronial database, WA Drug Abuse Strategy Office.

Table 3.14:

Other drugs detected in 48 heroin related deaths
January - August 1997

Drug group

n

%

Tranquillisers
Benzodiazepines

20

41.7

Major tranquillisers

6

12.5

Antidepressants

3

6.2

Amphetamines

7

14.6

Amphetamines + benzodiazepines

2

4.2

22

45.8

Morphine

47

97.9

Codeine

42

87.5

1

2.1

Psychostimulants

Cannabis
Opioids

Propoxyphene
Source:

Coronial database, WA Drug Abuse Strategy Office.

Table 3.15:
Sex

Persons with benzodiazepines detected in 48 heroin related deaths
by age and sex, January - August 1997
15-19

20-24

25-29

30-34

35-39

40-44

Females

2

3

1

0

1

0

7

Males

1

4

3

2

0

3

13

Total

3

7

4

2

1

3

20

Source:

Total

Coronial database, WA Drug Abuse Strategy Office.

3.7.2.4

Toxicology results for heroin related deaths, 1992/93 1996/97

To determine whether there had been changes in patterns in HRDs in WA over recent years, the
Chief Forensic scientist in collaboration with the Chemistry Centre provided the Select
Committee with a valuable review of toxicology data for the years 1992/93 and 1996/97 (Table
3.16). In 1992/93, out of the 15 deaths for which there was available data, 9 (60%) were
considered to have died within 20 minutes of using heroin. A similar proportion, 33 (62.3%), were
believed to have died within 20 minutes of injection in the 1996/97 period. The methodology
used to estimate the elapse in time between injection and death is based on the ratio of total
morphine to free morphine; a calculated ratio of less than 3 is considered as indicative that death
probably occurred within 20 minutes following use.
An interesting finding from this survey was that hepatitis C (HCV) was detected in only 1 (6.2%)
case in 1992/93, whereas in 1996/97 it was detected in 23 (43.4%) cases (Table 3.17). Over the
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period there was also a change in the frequency of deaths due to aspiration or asphyxia; in
1992/93 4 (25%) of deaths were attributed to this cause whereas in 1996/97 8 (14%) of deaths
were due to these type of causes (Table 3.18). This change may indicate the impact of relative
higher levels of heroin purity as a cause of death.
Table 3.16:

Heroin related deaths, estimate time from injection to death
1992/93, 1996/97

Mode of death

1992/93

1996/97

Rapid death (< 20 minutes ie total morphine/ free morphine <3)

9

33

Delayed death (> 20 minutes ie total morphine/ free morphine >3)

6

20

Unknown

1

0

Total cases

15

53

Source: Chemistry Centre (WA), Forensic Medicine

Table 3.17:

Heroin related deaths, post mortem examination results
1992/93, 1996/97

Year

Injection sites

HIV

Hepatitis C

Drug paraphernalia

1992/93

10 (62.5%)

1996/97

39 (73.6%)

1 (6.25%)

1 (6.25%)

10 (62.5%)

0

23 (43.4%)

37 (69.8%)

Source: Chemistry Centre (WA), Forensic Medicine

Table 3.18:

Heroin related deaths, cause of death, 1992/93, 1996/97

Cause of death

1992/93

1996/97

Heroin/opiate/morphine toxicity

9

25

Alcohol and morphine toxicity

1

5

Combined drug toxicity

2

15

Opiates and cannabis

4

Aspiration with opiate/morphine effect

2

4

Aspiration with opiate/benzodiazepine effect

1

0

Bronchopneumonia with opiate/cannabis effect

1

3

16

57

Opiate with asphyxia

1

Total cases

Source: Chemistry Centre (WA), Forensic Medicine

3.8

Other indicators

Law enforcement efforts did not seem to detect, at least initially, the growing availability of
heroin that has occurred in this State since the early 1990s, as relatively small quantities of the
drug were seized. (See seizure data in Chapter 4, crime and drugs.) Useful indicators of heroin abuse
to enable its detection at an early stage, include:
• changes in purity of heroin seized by the police;
• increases in the number of heroin related calls being recorded each month by ADIS; and
• growing numbers of persons being admitted to the ADA’s methadone program.
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3.8.1

Trends in heroin purity 1992 - 1997

The Chemistry Centre has a long and distinguished record as the State’s only specialised forensic
laboratory to assist investigations by the WA police. The results from the analyses of 423
separate heroin samples seized by the WA police over the period January 1992 to May 1997 were
made available to the Select Committee (Figure 3.8).
Over this 5 year period there has been an overall increase of about 150% in the purity of heroin
seized in this State, from a mean of 17% in July 1992 to a mean of 43% in May 1997. It is
unclear whether the results of these seizures are representative of purity levels of heroin accessible
to most heroin users, as seizures of higher purity heroin may reflect changes in law enforcement
practices, such as targeting of higher level dealers.
This data indicates that over the period from July 1992 to late 1995 most samples tested had
purity levels that fluctuated from 20 to 35%, whereas throughout 1996 and up to the present,
purity levels typically fluctuated in the range of about 40 to 50%. We believe that the overall
increase in heroin purity in this State has been a significant cause of the increased number of
deaths that have occurred since the early 1990s.
Figure 3.8:

Mean monthly heroin purity (%), police seizures
July 1992 - May 1997
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Source: Chemistry Centre

3.8.2

ADIS telephone calls, 1986 - 1997

As ADIS is sensitive to problems being caused by drugs early in drug abusers’ careers, it is suggested
such data can help to identify those periods when heroin and psychostimulants became
increasingly prevalent (Figure 3.9). The information in relation to psychostimulants, which would
largely refer to amphetamines, charts the development of the amphetamine epidemic from its
commencement in late 1989. The number of calls rapidly increased until a peak at about the end
of 1994, followed by a drop of about two thirds in the number of calls received each quarter, up to
mid 1997.
The remarkable rise in the number of quarterly opioid calls also clearly demarcates the
commencement of this State’s recent heroin epidemic. From 1986 to mid 1993 approximately
200 calls per quarter to ADIS concerned opioid drugs. However, over recent years the number of
calls has risen, from the September quarter 1993 up to the June quarter 1997 (the most recent
data available to the Select Committee).
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Figure 3.9:

800

Quarterly ADIS psychostimulant and illicit opioid calls
June quarter 1986 - September quarter 1997
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Source: Alcohol & Drug Information Service

It is suggested that the significant reduction in the availability of amphetamines that occurred in
WA in the early 1990s was a factor contributing to the increased demand for heroin as a preferred
drug. Many of the younger people who had previously used amphetamines, some of whom would
have been using intravenously, could have been exposed to plentiful supplies of low cost heroin. It
is probable that heroin would have been readily accessible, as it would have been available through
the same sources who had previously provided the WA market with amphetamines.
It is noted that in the September quarter 1997 ADIS recorded 700 illicit opioid related calls, the
greatest number of such calls since the inception of the service. This particular increase may be
attributed to the high media profile heroin awareness campaign, which involved confronting TV
advertisements about consequences of heroin use (eg premature death and loss of respect of peers)
in conjunction with the distribution of an informational booklet to households throughout the
State. (Further details of this campaign are given below.)
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3.8.3

Admissions to treatment programs

As methadone is only prescribed to people who are opioid dependent, it is a useful indicator of
heroin prevalence, and provides key statistical data about:
• trends in demographic characteristics of the treatment population;
• changes in prevalence for blood borne viruses (BBVs), that is hepatitis B (HBV), hepatitis C
(HCV) and HIV;
• new patterns of drug use; and
• changes in high risk practices.
Based on notifications required by law to be provided by medical practitioners to the Health
Department of WA, more than 3,700 persons have been prescribed methadone in this State from
1973 to 1996 (Table 3.19). Of interest, 1,190 (32%) of these individuals participated in
treatment in 1996.
The number of unique individuals who were treated each year indicates that after the transfer of
patients formerly treated by GPs to the ADA in 1978, there was a gradual reduction until the
early 1980s. The number of unique individuals receiving methadone each year has steadily
increased since 1985, following the implementation of the National Campaign Against Drug
Abuse. Over the 12 year period from 1985 to 1996, the number of unique individuals who
received methadone more than doubled (Figure 3.10).
An interesting feature over the period since 1985 has been that the relatively slow growth in the
number of new persons who were admitted to methadone each year (Table 3.19). For instance, in
1984 (when a total of 387 unique individuals were treated) 42% of the treatment population were
new to treatment. However by 1996 (when 1,190 unique individuals were treated) only 23% of
the treatment population were new admissions. This information may indicate an increasingly
important role for methadone as a treatment to assist those who have relapsed. However, this
may also mean that those with recent histories of heroin abuse are not encouraged to seek
admission, or do not find this a relevant treatment at the earlier stages of their drug using career.
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1072

Persons treated per year

739

710

506

547

274

251

202

197

163

153

153

134

150

144

247

387
225
163

Note: Size of annual treatment population not known before 1978.
Source: Methadone database, Alcohol & Drug Authority.
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Figure 3.10: Annual new admissions and all admissions, methadone program
1973 - 1996
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Table 3.19:
Year

Cumulative admissions to methadone program, 1973 - 1996
Persons treated

New admissions
Annual

% new of annual total

Cumulative

1973

N/A

2

-

2

1974

N/A

31

-

33

1975

N/A

142

-

175

1976

N/A

188

-

363

1977

N/A

266

-

629

1978

479

205

42.8

834

1979

382

118

30.9

952

1980

288

59

20.5

1,011

1981

214

68

31.8

1,079

1982

264

100

37.9

1,179

1983

225

77

34.2

1,256

1984

387

163

42.1

1,419

1985

547

230

42.0

1,649

1986

557

150

26.9

1,799

1987

506

134

26.5

1,933

1988

680

247

36.3

2,180

1989

720

144

20.0

2,324

1990

710

153

21.5

2,477

1991

739

153

20.7

2,630

1992

766

163

21.3

2,793

1993

841

197

23.4

2,990

1994

930

202

21.7

3,192

1995

1,072

251

23.4

3,443

1996

1,190

274

23.0

3,717

Source:
Note:

Alcohol and Drug Authority.
Size of annual treatment population not available for period 1973-1977.

3.9

Overdoses: ambulance calls

3.9.1

Overview

The State’s ambulance service has long played a role in assisting those who have overdosed. It is
only in recent times that this important contribution made by the St John’s Ambulance (SJA) has
been acknowledged. The role of the SJA should be seen in conjunction with other initiatives.
These include the funding of the WA Substance Users Association to undertake outreach
activities, in order to: improve knowledge of resuscitation skills, advise of the mooted wider
access to narcan and disseminate educational materials targeted at younger users not in contact
with treatment services. It is expected these and other initiatives will improve the survival rates
from heroin overdose in this State in the longer term.
A summary of responses by the SJA for the months of August and September 1997 is detailed in
Tables 3.20 and 3.21, respectively. This data indicates that in about 4 out of every 10 cases
narcan was administered and that in about half of all cases ventilation assistance was provided by
the attending ambulances service. The data confirms that in about three quarters of all heroin
overdoses attended by the SJA the person was transported to hospital for medical management.
The ambulance service data also identifies the role of other drugs as factors in an overdose, with
the concurrent use of alcohol or benzodiazepines occurring in about one in every five cases
attended in August and September 1997.

3.9.2

Overdoses August 1997

A total of 86 cases were identified in the month of August 1997 where assistance was required as
the result of probable intravenous injection of heroin. The outcomes of these 86 cases were as
follows:
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• 63 cases (73%) were transported to hospital;
• 18 cases (21%) refused transport by SJA; and
• 5 cases were DOA (1 transported to the morgue).
A total of 29 (34%) cases had taken other substances as well as heroin. Of this group:
• 17 (19.8%) had consumed a benzodiazepine; and
• 10 (11.6%) had consumed alcohol.
The attending personnel provided respiratory assistance for just over half of these cases:
• 20 (23%) were apnoeic on arrival of SJA at the scene;
• 38 (49%) required ventilating on arrival of SJA as respiratory rate was less than 8
breathes/minute; and
• 8 (9%) still required some ventilatory support on arrival at hospital
First aid assistance was given to nearly two thirds of these cases prior to the arrival of SJA as
follows:
• 6 cases (7%) were given CPR by bystanders;
• 18 cases (21%) were given EAR by bystanders; and
• 30 cases (35%) were positioned to protect their airway.
Aspiration was provided to relatively few cases, as follows:
• 6 cases (7%) were aspirated; and
• 1 case was aspirated during transport to hospital.
The ambulance service provided Narcan to 30 (37%) of the 86 cases attended in August.
Ambulance staff reported that 2 (3%) of the 63 cases transported to hospital were combative en
route to hospital.

3.9.3

Overdoses September 1997

A total of 53 cases were identified in the month of September 1997 where assistance was required
as the result of probable intravenous injection of heroin. The outcomes of these 53 cases were as
follows:
• 44 cases (83%) were transported to hospital;
• 6 cases (11.3%) refused transport by SJA; and
• 3 cases were DOA.
A total of 15 (28%) cases had taken other substances as well as heroin. Of this group:
• 9 (17%) had consumed a benzodiazepine; and
• 5 (9.5%) had consumed alcohol.
The attending personnel provided respiratory assistance as follows:
• 13 (24.5%) were apnoeic on arrival of SJA at the scene;
• 25 (47.2%) required ventilating on arrival of SJA as respiratory rate was less than 8
breaths/minute; and
• 3 (5.7%) still required some ventilatory support on arrival at hospital
First aid assistance was given to nearly half of these case prior to the arrival of the SJA as follows:
• 2 cases (3.8%) were given CPR by bystanders;
• 9 cases (17%) were given EAR by bystanders; and
• 14 cases (26.4%) were positioned to protect their airway.
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The ambulance service provided Narcan to 22 (41.5%) of the 53 cases attended in September.
Ambulance staff reported that 1 (2.3%) of the 44 cases transported to hospital were combative en
route to hospital.
Table 3.20:

Cases to which SJA attended as a result of probable intravenous use
of an opioid, August - September 1997

Outcomes and interventions

August 1997
n

Cases

86

DOA

September 1997
%

100.0

n
53

%
100.0

5

5.9

3

5.7

63

73.0

44

84.0

18

21.0

6

11.3

29

34.0

15

28.3

Benzodiazepines

17

19.8

9

17.0

Alcohol

10

11.6

5

9.5

Apnoeic

20

23.0

13

24.5

Ventilatory assistance on arrival at scene

38

49.0

25

47.2

8

9.0

3

5.7

Transported
Refused transport
Other substances

Respiratory

Ventilatory assistance on arrival at hospital
First aid
CPR

6

7.0

2

3.8

EAR

18

21.0

9

17.0

Positioned

30

35.0

14

26.4

Pre SJA

6

7.0

3

5.7

En route

1

1.2

1

1.9

2

2.3

1

1.9

32

37.0

22

41.5

Regurgitated

Physically aggressive
Narcotic antagonist
Source:

St John’s Ambulance, unpublished data

Table 3.21:

Cases to which SJA attended as a result of probable intravenous use
of an opioid, August - September 1997

Outcomes and interventions

August 1997

September 1997

n

%

n

%

Cases administered naloxone

32

37.0

22

41.5

Need indicated on arrival of SJA

30

93.8

20

90.9

Transported

27

84.4

21

95.5

5

15.6

1

4.5

11

34.3

8

36.4

Benzodiazepines

5

15.6

5

22.7

Alcohol

5

15.6

2

9.1

Other

1

3.1

1

4.5

Apnoeic

15

46.9

8

36.4

Ventilatory assistance on arrival at scene

29

90.6

19

86.4

4

12.5

2

9.1
4.5

Refused transport
Other substances

Respiratory

Ventilatory assistance on arrival at hospital
First aid
CPR

1

3.1

1

EAR

13

40.6

2

9.1

9

29.1

8

36.4

Pre SJA

4

12.5

1

4.5

En route

1

3.1

1

4.5

2

6.3

1

4.5

Positioned
Regurgitated

Physically aggressive
Source:

St John’s Ambulance, unpublished data
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3.10

Heroin drug aware campaign

In late August 1997 the State Government launched the Heroin Drug Aware Campaign. This
initiative utilised a series of confronting images in television and newspapers to increase awareness
of the risk of premature death from heroin abuse. The campaign consisted of two themes:
• an invitation to the public to provide police with information about suspected drug dealing; and
• referral to appropriate treatment and support services for those currently using heroin.
The adverts provided an 1800 telephone number with calls received being diverted, depending on
the issues, to either Crime Stoppers or to ADIS. An analysis of the results of the number of daily
calls over the first 5 weeks of the campaign (Table 3.22) indicate that, in the initial stages of the
campaign, the public responded mostly to the law enforcement (‘dob in a dealer’) theme. The
number of ADIS calls fluctuated between 10 and 15 per day over the 5 weeks, whereas the number
of Crime Stopper calls rapidly declined after the first week.
The greatest number of Crime Stopper calls occurred on the second day, when 30 calls were
received, and then dropped rapidly, with about 5 calls per day being received in the last 2 weeks.
Overall in week 1 the number of Crime Stopper calls exceeded ADIS calls; however, in the
following 4 weeks greater numbers of ADIS than Crime Stopper calls were received (Figure 3.11).
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Table 3.22:

Daily heroin drug aware campaign calls, 21 August - 24 September
1997

Week

Daily tally
Total
telephonists

Total recorded
messages

ADIS

Crime
Stoppers

Total

Week 1
21/8/97

26

12

15

23

38

22/8/97

33

13

15

31

46

23/8/97

37

5

21

21

42

24/8/97

21

20

24

17

41

25/8/97

24

9

14

19

33

26/8/97

24

9

13

20

33

27/8/97

29

11

22

18

40

194

79

124

149

273

28/8/97

27

5

15

17

32

29/8/97

12

3

8

7

15

30/8/97

5

25

21

9

30

31/8/97

6

14

13

7

20

1/9/97

21

14

19

16

35

2/9/97

19

8

17

10

27

3/9/97

15

4

9

10

19

105

73

102

76

178

4/9/97

17

12

22

7

29

5/9/97

17

8

14

11

25

6/9/97

5

6

9

2

11

7/9/97

3

13

10

6

16

8/9/97

16

16

17

15

32

9/9/97

18

9

17

10

27

10/9/97

11

2

7

6

13

Sub total

87

66

96

57

153

11/9/97

7

16

13

10

23

12/9/97

6

10

12

4

16

13/9/97

14

8

18

4

22

14/9/97

4

1

4

1

5

15/9/97

4

13

14

3

17

16/9/97

5

12

14

3

17

17/9/97

6

6

9

3

12

46

66

84

28

112

18/9/97

10

10

15

5

20

19/9/97

5

6

7

4

11

20/9/97

14

8

20

2

22

21/9/97

2

1

2

1

3

22/9/97

4

12

11

5

16

23/9/97

4

9

8

5

13

24/9/97

2

22

16

8

24

31

25

44

12

56

463

309

450

322

772

Sub total
Week 2

Sub total
Week 3

Week 4

Sub total
Week 5

Sub total
Total

Source: WA Drug Abuse Strategy Office
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Figure 3.11: Daily heroin drug aware campaign calls, 21 August - 24 September
1997
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3.11

Cannabis

3.11.1 Introduction
The use of cannabis is extensive, and is an issue of concern and debate in the community. Whilst
there is a large amount of information available regarding the number of people who have used
cannabis, and the recency and frequency of their use, very little information is available regarding
quantities used, personal expenditure or the overall size of the cannabis market.
This analysis builds on preliminary research by the WADASO provided to the Select Committee.
This work has been revised and uses a number of methodologies, based on the data from the
NDSHS and seizures by the WA Police, to:
•
•
•

estimate the value of the cannabis market in this State;
summarise patterns of cannabis use; and
provide a range of estimates of the aggregate value of the WA cannabis market.

The following discussion provides information about the following issues in relation to the use of
cannabis in this State.
•
•
•
•
•
•

How many people have ever used cannabis?
How frequently is cannabis used by current users?
What are the age and gender related characteristics of cannabis users?
What types of cannabis are consumed?
What modes of consumption are preferred?
How does this State compare with the other jurisdictions?
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•
•

What was the value of the cannabis used by West Australians in 1995?
What was the total value of cannabis produced in this State in 1995?

3.11.2 NDS Household Survey
Prevalence data utilised in this study are derived from the 1995 NDSHS, the most recent of a
series of regular Australia wide comprehensive population surveys of the prevalence and frequency
of use of both licit drugs (alcohol and tobacco) and illicit drugs (including cannabis, amphetamines,
ecstasy and heroin). The NDSHS also provides information about other indicators of drug abuse,
such as rates of injecting drug use, sharing and recency of sharing of needles and syringes.
It must be emphasised that the results of this study must be qualified because NDSHS data are
subject to sampling error, especially when small samples are involved. For example, if the NDSHS
estimated that 180,000 persons had used cannabis in the preceding 12 month period, then at the
95% level of confidence the true result would have been within two standard errors of this
estimate. Therefore, it is estimated that the true number would lie between 98,000 and 302,000
persons.49
It is also acknowledged that cannabis use may be under reported, as respondents are being asked
about behaviour that is illegal. While the NDSHS provides information on frequency of cannabis
consumption, users were not asked to detail the quantity of cannabis consumed over a particular
period of time.

3.11.3 Australian data
The 1995 NDSHS indicates that cannabis use is more frequent across all age groups for males than
females; overall 37.4% of males compared to 24.2% of females reported ‘ever use’ of cannabis
(Table 3.23).
There were a number of notable features in relation to findings as to age 50 and gender (Figure
3.12):
•
•

there was a sharp increase in reported lifetime use of cannabis by persons aged 20-24 years
(71% M, 57% F) compared to persons aged 14-19 years (45% M, 24% F); and
the highest prevalence occurred in the 20-24 year age group.

It is unclear whether the decrease in prevalence found in the 1995 NDSHS for the 20-24 age
group is due to underlying age-related factors. However, prevalence may increase over time as the
cohort of 20-24 year olds move into older age groups.

49

Cf Appendix 3 in Department of Human Services & Health. National Drug Strategy Household Survey 1995.
Survey report. Canberra, Department of Human Services & Health, 1996.
50
Due to very small samples involving persons aged 55-69 and 70 years and over, as the results for these age
groups are likely to involve high levels of sampling error, they have only been included for completeness.
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Table 3.23:

Australians (%) who have used cannabis by recency of use, age
group and gender

Recency of use

14-19

20-24

25-34

35-54

55-69

70+

All ages

54.9

29.4

38.9

61.4

92.8

97.1

61.4

Have tried >12 mths ago

8.2

19.4

27.9

28.1

4.0

0.9

18.7

Have tried <12 mths ago

35.3

45.9

32.1

7.8

0.6

-

17.6

Have tried unknown last

0.9

4.0

1.1

1.4

-

-

1.1

44.5

69.3

61.0

37.3

4.6

0.9

37.4

Males
Have not used
Have used

Sub-total ever used
Don't know if ever used

0.6

1.3

0.1

1.3

2.6

2.0

1.2

100.0

100.0

100.0

100.0

100.0

100.0

100.0

75.6

42.7

53.0

78.5

95.3

91.6

74.3

Have tried >12 mths ago

3.6

24.6

33.1

16.5

1.5

0.8

14.9

Have tried <12 mths ago

19.9

30.4

12.5

3.0

-

1.0

8.4

Have tried unknown last

0.9

1.0

1.3

1.1

0.5

-

0.9

24.4

56.0

46.8

20.6

1.9

1.8

24.2

Total
Females
Have not used
Have used

Sub-total ever used
Don't know

-

1.2

0.2

0.9

2.7

6.6

1.5

100.0

100.0

100.0

100.0

100.0

100.0

100.0

64.3

36.6

46.0

69.9

94.2

94.4

67.9

Have tried >12 mths ago

6.1

22.2

30.5

22.3

2.6

0.8

16.8

Have tried <12 mths ago

28.3

37.6

22.3

5.4

0.3

0.5

12.9

Have tried unknown last

0.9

2.4

1.2

1.2

0.3

-

1.0

35.3

62.2

53.9

29.0

3.1

1.4

30.7

Total
Persons
Have not used
Have used

Sub-total ever used
Don't know
Total

0.3

1.2

0.1

1.1

2.7

4.3

1.4

100.0

100.0

100.0

100.0

100.0

100.0

100.0

Source: 1995 National Household Survey, Detailed Table Set 3, Table 55.
Note:
Column totals may not always equal the sum of the cases due to rounding.

Figure 3.12: Australians (%) who have ever used cannabis by age group and
gender
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Source: 1995 National Household Survey

3.11.3.1 Recency
In the 1995 NDSHS greater proportions of males than females across all age groups reported use
of cannabis within the past 12 months. For most age groups, recency of use was between 50%
higher (20-24 age group) and nearly three times greater (25-34 age group) for males compared to
females (Table 3.23; Figure 3.13).
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Figure 3.13: Australians (%) who used cannabis within last 12 months by age
group and gender
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Source: 1995 National Household Survey

However, in relation to cannabis last used more than 12 months ago (Figure 3.14) there were a
greater proportion reporting this level of recency for:
•
•

females than males in the 20-24 and 25-34 age groups; and
males than females in the 14-19 and 35-54 age groups.

3.11.3.2 Metro vs non-metro
There was a pattern of slightly higher levels of cannabis use by metropolitan versus non-metro
populations, which have not been tested for significance (Table 3.24), as follows:
•
•
•
•
•

life time use (33% vs 30%);
within the past 12 months (14% vs 11%);
every day (4% vs 3%);
once per week or more frequently (10% vs 9%); and
once per month (6% vs 5%).

Interim Report Page - 94

Chapter 3: Illicit drugs
Table 3.24:

Australians (%) who have used cannabis by recency and frequency of
use by area

Recency and frequency of use

Metro

Non-metro

Total

Have not tried

67

70

68

Have tried >12 mths ago

17

17

17

Have tried <12 mths ago

14

11

13

Have tried unknown last

1

1

1

Don't know

1

1

1

100

100

100

Total
Every day

4

3

4

10

9

10

About once/mth

6

5

6

Every few mths

7

5

7

1-2 times/year

11

10

10

Once/week or more

less often

7

5

6

No longer use

54

63

57

Total

99

100

100

Source: 1995 National Household Survey, Detailed Table Set 1, Table 55, Table 57.
Note:
Column totals may not always equal the sum of the cases due to rounding.

Figure 3.14: Australians (%) who used cannabis more than 12 months ago by age
group and gender
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Source: 1995 National Household Survey

3.11.3.3 Potency
Tetrahydrocannabinol (THC) levels vary according to the particular parts of the unprocessed
cannabis sativa plant, with female flowering parts (‘heads’) containing the highest concentrations.
This is confirmed from analyses by the Chemistry Centre of the THC content of cannabis seized
by the WA police for the three month period March to May 1996 (Table 3.25). The mean THC
content of flowering tops was 6.4%, nearly three times higher than the mean THC content of
2.2% for leaf.
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Table 3.25:

Tetrahydrocannabinol content in WA cannabis seizures
March - May 1996

THC content (%)

Leaf

Flowering tops

n

n

All
n

<1.0

13

1

14

1.1-2.0

39

1

42

2.1-4.0

45

12

59

4.1-6.0

9

17

25

6.1-8.0

-

14

14

8.1-10.0

-

8

8

10.1-15.0

-

3

3

15.1-20.0

-

3

3

Total

106

59

168

Mean THC

2.2

6.4

3.8

Source: Chemistry Centre.

Hashish and hash oil are extracts from the cannabis sativa plant, which, as they contain
significantly higher THC levels, have a higher street value compared to marijuana leaf. It is
believed that hydroponically cultivated plants, sometimes referred to as ‘skunk’, have higher
THC levels than conventionally grown plants.
The 1995 NDSHS indicates use of ‘heads’ was most preferred by the 14-19, 20-24 and 25-34 age
groups, whereas leaf was most preferred by the 35-54 age group (Table 3.26). These results
suggest that:
•
•

the use of hydro/skunk (cannabis with higher THC levels) is most prevalent in the 14-19 and
20-24 age groups; whereas
the use of cannabis leaf (lower potency) is more prevalent in older age groups.

It should be noted that users of the most potent forms of cannabis, those found in this survey as
being from the 14-24 age group, are likely to experience greater health risks compared to users of
lower potency forms.
Table 3.26:
Type of cannabis

Australians (%) who use cannabis at least once a year by type of
cannabis and age group
14-19

20-24

25-34

35-54

Leaf

21

26

35

55

55-69
100

70+
-

All ages
32

Heads

65

63

59

42

-

100

59

Resin (hash)

1

2

2

-

-

-

2

Oil (hash)

-

-

1

-

-

-

-

Hydro/skunk

11

7

1

-

-

-

5

Total

98

98

98

97

100

100

98

Source: 1995 National Household Survey, Detailed Table Set 3, Table 60.
Note:
Column totals may not always equal the sum of the cases due to rounding.

3.11.3.4 Method of use
There were variations in the preferred method of cannabis use by age group and gender (Table
3.27), as follows:
•
•

younger users most preferred to use a ‘bong’ (water pipe) compared to older users who
preferred to smoke cannabis as ‘joints’ (hand rolled cigarette); and
smoking cannabis with a bong is more preferred by males than females in the 14-19 age group
(98% M vs 82% F) and 20-24 age groups (64% M vs 56% F).
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Table 3.27:
Gender

Australians (%) who use cannabis at least once a year by most
commonly used method by age group and gender
14-19

20-24

25-34

35-54

55-69

70+

All ages

Joint

1

33

49

67

100

-

36

Bong

98

64

49

27

-

-

62

-

1

1

1

-

-

1

99

98

99

95

100

-

99

Joint

18

44

61

64

-

100

46

Bong

82

56

39

26

-

-

53

-

-

-

-

-

-

-

100

100

100

90

-

100

99

Joint

7

38

53

66

100

100

40

Bong

93

60

46

27

-

-

58

-

-

1

1

-

-

1

100

98

100

94

100

100

99

Males

Eat
Total
Females

Eat
Total
Persons

Eat
Total

Source: 1995 National Household Survey, Detailed Table Set 3, Table 59.
Note:
Column totals may not always equal the sum of the cases due to rounding.

3.11.3.5 Jurisdictional differences
Typically nearly one third of Australians of all ages have used cannabis, except for the Northern
Territory (NT) and the Australian Capital Territory (ACT), where 54% and 42% of their
population respectively have used cannabis (Table 3.28; Figure 3.15). Some of the differences
between jurisdictions in rates of use of cannabis may reflect variations in age structures. For
instance, the median age of the population of the NT and the ACT is 28.5 and 30.9 years
respectively, compared to WA’s median age of 33.2 years. The median age for the entire
Australian population is 34.0 years.
It is noted that in both South Australia and the ACT a cannabis expiation notice system has
operated for a number of years, introduced in these jurisdictions in 1987 and in 1989
respectively.51 These schemes mean that:
“simple offences relating to personal cultivation, possession and use of cannabis are
expiable, and payment of the expiation fee results in an offender avoiding a criminal
conviction. If a cannabis offence involves quantities beyond the threshold amounts, it must
be dealt with in the courts”.52
There is a lack of conclusive evidence to indicate whether either of these legislative experiments
has had an impact on prevalence.53

3.11.3.6 Use within past 12 months
Overall 13% of all Australians aged 14 years and older have used cannabis within the past 12
months. Among the jurisdictions, cannabis use was in the range of 10-16%, with the exception of
the NT, where 21% of the population reported use within the past 12 months (Table 3.28; Figure
3.15).
51

McDonald D, Moore R, Norberry J, Wardlaw G, Ballenden N. Legislative options for cannabis in Australia.
Canberra, Australian Government Publishing Service, 1994.
52
Christie P. “The cannabis expiation notice system in South Australia: its effects on cannabis use”. In White J
et al (eds). Drug problems in society, dimensions and perspectives. Adelaide, Drug & Alcohol Services
Council, 1992, 110.
53
Donnelly N, Hall W, Christie P. “The effects of partial decriminalisation on cannabis use in South Australia,
1985 to 1993”. (1995) 19 Australian Journal of Public Health 281-287
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Table 3.28:

Frequency (%) of cannabis use by recency and jurisdiction

Recency of use

NSW

VIC

QLD

SA

WA

TAS

NT

ACT

Australia

69

68

72

66

63

68

46

58

68

Have tried >12 mths ago

15

17

16

19

19

17

30

26

17

Have tried <12 mths ago

13

13

10

12

16

13

21

16

13

Have tried unknown last

1

1

1

1

2

-

1

-

1

29

31

27

32

37

30

52

42

31

Have not tried
Have used

Sub-total ever used
Don't know
Total

1

1

2

2

-

2

2

-

1

99

100

101

100

100

100

100

100

100

Source: 1995 National Household Survey, Detailed Table Set 2, Table 55.
Note:
Column totals may not always equal the sum of the cases due to rounding.

Figure 3.15: Frequency (%) of cannabis use by recency and jurisdiction
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0

Source: 1995 National Household Survey

3.11.3.7 Frequency
Overall, cannabis is used once per week or more frequently by 14% of the cannabis using
population (Table 3.29). In relation to regular/frequent cannabis use (weekly or more often) by
the cannabis using population, higher rates occurred in WA (21%) and the NT (19%), whereas
lower rates were found in Queensland (10%) and the ACT (9%).
It is possible that these differences may be attributable to age and gender-related variations of the
populations of the different jurisdictions. However, given the small samples and high standard
errors of these estimates, differences suggested by the NDSHS data are regarded as indicative until
confirmed by other surveys.
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Table 3.29:
Frequency of use

Frequency (%) of cannabis use by jurisdiction
NSW

VIC

SA

WA

3

4

2

5

7

4

6

4

4

10

8

8

8

14

15

13

5

10

About once/mth

6

6

6

6

4

5

5

7

6

Every few mths

8

8

2

1

9

10

6

7

7

1-2 times/year

11

11

13

5

10

4

6

6

10

Every day
Once/week or more

Less often

QLD

TAS

NT

ACT

Australia

7

7

4

6

3

1

-

10

6

No longer use

54

56

61

68

52

62

63

60

57

Total

99

100

96

99

99

101

99

99

100

Source: 1995 National Household Survey, Detailed Table Set 2, Table 57.
Note:
Column totals may not always equal the sum of the cases due to rounding.

3.11.3.8 Age of first use
The results from the 1995 NDSHS indicated that just under half (48%) of Australian cannabis
users had used the drug by the age of 17 years (Table 3.30). This data pinpoints the significance
of the ages from 14-19 as the ‘window of opportunity’ when many young people are initiated
into cannabis.
For many young West Australians this initiation coincides with the acquisition of a motor vehicle
driver's license (at 17 years), the ability to purchase and consume alcohol on licensed premises (at
18 years), the completion of secondary school (at 17 years) and being in the workforce or
undertaking further studies for a career.
The need for a comprehensive approach to drug use by young people is underscored by the higher
rates of concurrent use of tobacco, alcohol and a number of other illicit drugs associated with
cannabis use indicated by the 1995 NDSHS. It has been reported that:
“those who have ever tried marijuana or have only tried it in the last 12 months are much
more likely to be smokers and drinkers in both the United States and Australia than are
those who have never been exposed to marijuana. This is also the case for adolescents with
a greater proportion of adolescents reporting they have tried the drug also reporting they
are regular drinkers”.54
Table 3.30:
Age first used

Frequency (%) age first used cannabis by jurisdiction
NSW

VIC

QLD

WA

TAS

NT

ACT

10-11

1

1

-

SA
-

3

1

-

1

Australia

12-13

6

4

3

5

9

12

8

8

6

14-15

16

15

19

22

15

11

11

23

16

16-17

27

26

25

23

24

24

22

20

25

18-19

20

25

24

23

13

18

27

24

21

20-24

14

19

15

12

21

15

17

14

16

25+

14

10

12

12

14

19

14

9

13

Total

98

100

98

97

99

100

99

99

98

1

Source: 1995 National Household Survey, Detailed Table Set 2, Table 56.
Note:
Column totals may not always equal the sum of the cases due to rounding.

54

Makkai T. Patterns of drug use: Australia and the United States. Canberra, Australian Government
Publishing Service, 1994, 44.
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3.11.4 Western Australian data
3.11.4.1 Introduction
As a breakdown of the use of cannabis and other drugs by jurisdiction was not included in the
published detailed computer tables from the 1995 NDSHS, it was necessary to purchase a copy of
the national datafile from the Social Sciences Data Archives in accordance with the standard
conditions for access to this type of data. A weighted dataset for WA was analysed using SPSS 7.0
for Windows to provide the estimates of prevalence and frequency of cannabis use by age group
and gender.

3.11.4.2 Prevalence
Our analysis confirmed a similar pattern of lifetime prevalence by West Australians, peaking in
the 20-24 age group, as found in the national analysis of the 1995 NDSHS (Figure 3.16). The
State data also confirmed higher rates for males across all age groups compared to females, except
for the 14-19 age group.
Figure 3.16: West Australians (%) who have ever used cannabis by age group and
gender

80%

%
Males
Females

70%
60%
50%
40%
30%
20%
10%
0%
14-19

20-24

25-34

35-54

55-69

Source: 1995 National Household Survey

However, there were also interesting differences between the WA and Australian rates as follows
(Table 3.31; Table 3.23). Compared to national data, the rate of ‘ever use’ of cannabis in this
State was:
•
•
•

lower for the 14-19 age group;
higher for the 20-24, 25-34 and 35-54 age groups; and
lower for the 55-69 and 70 years and over age groups.

It is to be noted that rates for 20-24, 25-34 and 35-54 age groups were higher than the national
averages for males as well as females. Given the small sample sizes involved the significance of
these differences should only be regarded as indicative until confirmed by further surveys.
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3.11.4.3 Number of users
It is estimated there was a total of 501,600 West Australians aged 14 years and older who had
ever used cannabis in 1995 (Table 3.31).55
By age group, of the total of 501,600 West Australians who reported ‘ever use’ of cannabis:
•
•
•
•
•

46,100 (9.2%) were aged 14-19;
93,800 (18.7%) were aged 20-24;
171,100 (34.1%) were aged 25-34;
187,300 (37.3%) were aged 35-54; and
3,300 (0.7%) were aged 55-69.

Of the 224,400 West Australians who reported use of cannabis within the past 12 months:
•
•
•
•

37,000 (16.5%) were aged 14-19;
60,800 (27.1%) were aged 20-24;
76,300 (34.0%) were aged 25-34; and
50,300 (22.4%) were aged 35-54.

Table 3.31:

Estimated number of West Australians who have used cannabis by
recency, age group and gender, 1995

Recency of use

14-19

20-24

25-34

35-54

55-69

70+

All ages

60,100

18,200

45,100

127,300

98,500

49,600

398,800

7,100

45,000

93,000

1,000

-

146,100

Have tried <12 mths ago

23,500

39,600

46,700

27,500

-

-

137,300

Sub-total ever used

23,500

46,700

91,700

120,500

1,000

-

283,400

Don't know if ever used

-

-

-

-

-

-

-

83,600

64,900

136,800

247,800

99,500

49,600

682,200

49,800

22,200

56,100

170,900

117,100

44,700

460,800
131,100

Males
Have not used
Have used
Have tried >12 mths ago

All males
Females
Have not used
Have used
Have tried >12 mths ago

9,100

25,900

49,800

44,000

2,300

-

Have tried <12 mths ago

13,500

21,200

29,600

22,800

-

-

87,100

Sub-total ever used

22,600

47,100

79,400

66,800

2,300

-

218,200

Don't know if ever used
All females

-

-

-

2,100

-

3,000

5,100

72,400

69,300

135,500

239,800

119,400

47,700

684,100

109,900

40,400

101,200

298,200

215,600

94,300

859,600

Persons
Have not used
Have used
Have tried >12 mths ago

9,100

33,000

94,800

137,000

3,300

-

277,200

Have tried <12 mths ago

37,000

60,800

76,300

50,300

-

-

224,400

Sub-total ever used

46,100

93,800

171,100

187,300

3,300

-

501,600

Don't know if ever used

-

-

-

2,100

-

3,000

5,100

156,000

134,200

272,300

487,600

218,900

97,300

1,366,300

All persons

Source: 1995 National Household Survey.
Note:
Column totals may not always equal the sum of the cases due to rounding.

3.11.4.4 Recency
By recency of use of the 501,600 West Australians who have ever used cannabis:
55

There was a further 5,100 persons, all of whom were females, from the 35-54 and 70 years and older age
groups, who reported they did not know whether they had ever used cannabis or not. This group has been
excluded from the analysis.
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•
•

277,200 had last used more than 12 months ago; and
224,400 had used within the previous 12 months.

There was a higher rate of more recent cannabis use by males compared to females (Table 3.31):
•
•

about 6 out every 10 (137,300) of the 283,400 males who had ever used reported use within
the past 12 months; whereas
about 4 out every 10 (87,100) of the 218,200 females who had ever used reported use within
the past 12 months.

3.11.4.5 Frequency
There was a greater proportion of males than females who used cannabis every day, M 8.5% vs F
5.0% (Table 3.32). The pattern of higher male frequencies of use also persisted at the level of
regular/frequent cannabis use, that is once per week or more often (M 21.8% vs F 19.4%).
The most frequent rates of cannabis use involved the 14-19 age group, with 35.4% of males and
32.9% of females reporting regular/frequent use (once per week or more often). It is also noted
that just over one third of males and nearly one quarter of females in the 14-19 age group
reported use every few months (Figure 3.17; Figure 3.18).
Figure 3.17: Estimated frequency (%) of cannabis use by West Australian males
by age group, 1995

35%
14-19

30%

20-24
25%

25-34
35-54

20%
15%
10%
5%

Less often

1-2 times per year

Every few mths

About once per mth

Once/week or more

Every day

0%

Source: 1995 National Household Survey

With increasing age there was a pattern of less frequent reported use, particularly in relation to
male cannabis users (Table 3.32), as in relation to males in the:
•
•

20-24 age group 21.6% used about once per month; and
25-34 age group 15.6% used 1-2 times per year.

Of interest, with age male cannabis users increasingly cease use, as 69.2% of the 35-54 age group
reported they no longer used. However, it is noted for this age group nearly one in five users
(17.1%) still reported regular/frequent use.
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While females followed the male pattern of declining frequency of use with increasing age, they
ceased cannabis use at a younger age compared to males. For instance, in the 20-24 age group
46.4% of females vs 18.4% of males report they no longer used.
Figure 3.18: Estimated frequency (%) of cannabis use by West Australian females
by age group, 1995
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Source: 1995 National Household Survey

3.11.5 Expenditure on cannabis
Unfortunately, data are not available from the 1995 NDSHS or other population surveys as to the
amount of cannabis consumed. It has been noted elsewhere that it is very difficult to estimate the
actual dose of THC that users may absorb, given that a:
“typical joint contains between 0.5 and 1.0 g of cannabis plant matter, which varies in THC
content between 5 mg and 150 mg (typically between 1 per cent and 15 per cent THC)”.56
The Queensland Criminal Justice Commission (CJC) Advisory Committee on Illicit Drugs
surveyed a number of persons who were ‘frequent, regular users’, defined as those who used once a
week or more often.57 It was estimated that there were 83,600 such users in Queensland in 1993,
who each consumed a mean of 17.3 ounces of cannabis per year, representing an aggregate
expenditure of $362 million (1993 prices).
Applying the definition of regular/frequent use to the WA analysis, it is estimated there were
104,200 persons in this State who regularly/frequently used cannabis in 1995 (Table 3.33).

56

Hall W, Solowij N, Lemon J. The health and psychological consequences of cannabis use. Canberra,
Australian Government Publishing Service, 1995, 32.
57
Criminal Justice Commission, Advisory Committee on Illicit Drugs. Cannabis and the law in Queensland a discussion paper. Brisbane, Criminal Justice Commission, 1993, 56.
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Table 3.32:

Frequency (%) of use by age group and gender by West Australian
cannabis users, 1995

Frequency of use

14-19

20-24

Every day

22.6

15.2

Once/week or more

12.8

16.9

About once/mth

-

21.6

Every few mths

34.6

8.6

1-2 times/year

12.8

12.8

25-34

35-54

55-69

Ages 14-69

5.9

5.2

-

8.5

13.6

11.9

-

13.3

3.9

-

-

4.8

-

3.2

-

5.6

15.6

7.4

-

11.4

Males

Less often
No longer use

-

6.4

2.0

-

-

1.7

17.1

18.4

59.0

69.2

100.0

53.3

Don't know

-

-

-

3.2

-

1.3

Total used

100.0

100.0

100.0

100.0

100.0

100.0

Females
Every day

-

4.2

8.4

3.3

-

5.0

32.9

19.3

14.6

5.1

-

14.4

About once/mth

-

7.2

3.3

1.6

-

3.3

Every few mths

22.7

7.8

15.3

10.3

-

12.8

1-2 times/year

17.8

10.8

-

10.3

69.6

8.1

8.9

4.2

5.7

1.6

-

4.4

17.8

46.4

49.4

67.7

30.4

50.9

Once/week or more

Less often
No longer use
Don't know

-

-

3.3

-

-

1.2

Total used

100.0

100.0

100.0

100.0

100.0

100.0

Source: 1995 National Household Survey.
Note:
Column totals may not always equal the sum of the cases due to rounding.
Age group 70 years and older not included.

Table 3.33:

Estimated number of West Australian cannabis users by age group
and frequency of use, 1995

Frequency of use

14-19

20-24

25-34

35-54

55-69

Ages 14-69

Used in past 12 months
Every day

5,300

9,100

12,100

8,500

-

35,000

10,400

17,000

24,100

17,700

-

69,200

About once/mth

-

13,500

6,200

1,100

-

20,800

Every few mths

13,200

7,700

12,200

10,700

-

43,800

1-2 times/year

7,000

11,100

14,300

15,800

1,600

49,800

35,900

58,400

68,900

53,800

1,600

218,600

Once/week or more

Sub-total used past 12 months
Less often

2,000

5,000

6,300

1,100

-

14,400

No longer use

8,000

30,500

93,400

128,600

1,700

262,200

45,900

93,900

168,600

183,500

3,300

495,200

All users

Source: 1995 National Household Survey.
Note:
Column totals may not always equal the sum of the cases due to rounding.
Excludes 6,400 persons who did not know when they last used.

To estimate the dollar value of all cannabis used in this State in 1995, all consumption was
represented as the number of ‘joint equivalents’ regardless of type of cannabis or method of use.
This could mean consumption by occasional users may be over estimated, as they are more likely
to share than heavy users. 58 Estimation of consumption is also difficult, as it is likely that
occasional users may also share more than a single joint on a cannabis using occasion.
This admittedly crude but conservative method is based on information from the WA police that
a joint typically contained $5 worth of cannabis. The police data suggests that prices of cannabis
in 1995 varied according to quantity and type, as follows:
•

$20-$25 by foil or gram;

58

Hall W, Solowij N, Lemon J. The health and psychological consequences of cannabis use. Canberra,
Australian Government Publishing Service, 1995, 5.
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•
•
•

$180-$300 by the ounce;
$2,000-$3,000 by the pound; and
$3,000-$5,000 per pound (if hydro).

It was decided to use the estimate of 218,600 persons (Table 3.33) who had used cannabis in the
past year, ie those who used Every day, Once per week or more often, About once per month,
Every few months and 1-2 times per year, for three scenarios of expenditure by WA cannabis users
in 1995. The estimate of 218,600 has been adopted as a more conservative estimate compared to
224,400 obtained in the cross tabulation in Table 3.31.
Scenario 1
This scenario (Table 3.34) involved the following assumptions:
•
•
•
•
•

daily users consumed 3 joint equivalents per day for 365 days;
once per week or more often users consumed 5 joint equivalents per week for 52 weeks;
about once per month users consumed 2 joint equivalents 12 times per year;
every few months users consumed 2 joint equivalents 9 times per year; and
1-2 times per year users consumed 2 joint equivalents per year.

Table 3.34:
Frequency of use

Estimated expenditure ($) on cannabis in 1995, scenario 1
14-19

20-24

25-34

35-54

55-69

Ages 14-69

Every day

29,017,500

49,822,500

66,247,500

46,537,500

-

191,625,000

Once/week or more

13,520,000

22,100,000

31,330,000

23,010,000

-

89,960,000

About once/mth

-

1,620,000

744,000

132,000

-

2,496,000

Every few mths

1,188,000

693,000

1,098,000

963,000

-

3,942,000

140,000

222,000

286,000

316,000

32,000

996,000

43,865,500

74,457,500

99,705,500

70,958,500

32,000

289,019,000

1-2 times/year
Total expenditure
Note:

Row and column totals may not always equal the sum of the cases due to rounding.

Scenario 2
This scenario (Table 3.35) made the following change in the assumptions in the first scenario:
•

once per week or more often use was assumed to be equivalent to 7.5 joint equivalents per
week for 52 weeks.

Table 3.35:
Frequency of use

Estimated expenditure ($) on cannabis in 1995, scenario 2
14-19

20-24

25-34

35-54

55-69

Ages 14-69

Every day

29,017,500

49,822,500

66,247,500

46,537,500

-

191,625,000

Once/week or more

28,392,000

46,410,000

65,793,000

48,321,000

-

188,916,000

About once/mth

-

1,620,000

744,000

132,000

-

2,496,000

Every few mths

1,188,000

693,000

1,098,000

963,000

-

3,942,000

140,000

222,000

286,000

316,000

32,000

996,000

58,737,500

98,767,500

134,168,500

96,269,500

32,000

387,975,000

1-2 times/year
Total expenditure
Note:

Row and column totals may not always equal the sum of the cases due to rounding.

Scenario 3
In this scenario (Table 3.36) we applied the mean consumption of 17.3 ounces per year per
regular/frequent user as determined by the CJC to the every day and once per week or more often
groups. It was assumed users paid a mean market price of $240 per ounce for the 17.3 ounces of
cannabis they consumed in 1995. The estimates of expenditure by frequency of use for other
groups were the same as in Scenario 1.
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Table 3.36:
Frequency of use

Estimated expenditure ($) on cannabis in 1995, scenario 3
14-19

20-24

25-34

35-54

55-69

Ages 14-69

Every day

22,005,600

37,783,200

50,239,200

35,292,000

-

145,320,000

Once/week or more

43,180,800

70,584,000

100,063,200

73,490,400

-

287,318,400

About once/mth

-

1,620,000

744,000

132,000

-

2,496,000

Every few mths

1,188,000

693,000

1,098,000

963,000

-

3,942,000

140,000

222,000

286,000

316,000

32,000

996,000

66,514,400

110,902,200

152,430,400

110,193,400

32,000

440,072,400

1-2 times/year
Total expenditure
Note:

Row and column totals may not always equal the sum of the cases due to rounding.

The three scenarios provided a range of estimated aggregate expenditures (in round figures) of
cannabis consumed in 1995 by West Australians, as follows:
•
•
•

$289 million (scenario 1);
$388 million (scenario 2); and
$440 million (scenario 3).

Although all cannabis consumed in 1995 in these scenarios is given a market value, a proportion
of this cannabis consumption may not have necessarily involved cash outlays. For instance, some
users may have only used cannabis cultivated by themselves and others may have exchanged
services or goods for cannabis provided by others. It is to be noted in scenarios 1-3 (Tables 3.343.36) that more than 95% of cannabis used is consumed by regular/frequent users.
We believe the result from scenario 3 may provide the best estimate of the upper limit of the
total value of cannabis used by West Australians in 1995, as it combines the CJC's estimate of
consumption by regular/frequent users (weekly or more often) and our estimate of consumption
by less frequent users (those who used about once per month, every few months and 1-2 times per
year).
This suggests that in 1995 cannabis consumed by West Australians had a value of at least $440
million, representing aggregate expenditure of:
•
•
•
•
•

$66.5 million by 14-19 year olds;
$110.9 million by 20-24 year olds;
$152.4 million by 25-34 year olds;
$110.2 million by 35-54 year olds; and
$0.032 million by 55-69 year olds.

3.11.5.1 Value of seizures of plants
In addition to estimating expenditure on cannabis by consumers, we have included an additional
component that represents the estimated market value of the 1995 cannabis crop. One method of
estimating the total value of the cannabis crop is from police seizure data. It is not known what
proportion of all mature cannabis plants are seized by the State police each year, what proportion
of these plants were mature plants or seedlings, or what proportion were male plants (male plants
are considered to have little value because of their low THC levels).
In this State over the period 1984/85 to 1993/94 (Table 3.37) a total of 482,897 cannabis plants
were seized by the WA police, a mean of 48,290 plants per year. As police seizure data are not
available for the 1994/95 year, the mean of 48,290 has been applied to the year 1995.
We propose two methodologies for estimating the number of mature producing cannabis plants in
1995 in this State. It is assumed that half of the remaining plants not seized by the police were
female plants and thus produced marketable (psychoactive) cannabis as leaf and ‘heads’.
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Table 3.37:

Quantities of cannabis seized by State police, 1984/85 - 1993/94

Year

Plants

Leaf (kgs)

Resin (kgs)

1984/85

33,297

362.829

188.498

1985/86

37,704

300.924

3.648

1986/87

63,353

234.392

3.964

1987/88

44,843

270.25

0.664

1988/89

40,498

271.171

2.565

1989/90

36,155

376.500

0.804

1990/91

60,675

603.3

0.067

1991/92

53,213

490.39

0.647

1992/93

74,656

658.303

0.671

1993/94

38,503

805.47

0.358

482,897

4,373.5

201.9

Total

Source: WA Police Department, Annual Reports.

Method 1
If the seizure of 48,290 plants represented only 20% of all mature cannabis plants, 193,160
viable producing plants would have still remained. If it is assumed one half of these plants were
capable of producing marketable leaf or heads, there were 96,580 mature producing plants in this
State in 1995.
Method 2
If the seizure of 48,290 plants represented only 10% of all mature cannabis plants, 434,610
viable producing plants would have still remained.59 If it is assumed one half of these plants were
capable of producing marketable leaf or heads, there were 217,305 mature producing plants in this
State in 1995.
Detailed information published from a survey of a sample of cannabis crop growers in northern
NSW conducted between April and June 1995 concluded that a cannabis plant could be valued at
$2,000. 60 Therefore, if each remaining mature producing plant in WA in 1995 was assumed to
have produced at least $2,000 worth of viable cannabis, it is estimated if there were:
•
•

96,580 viable plants, the total value of the cannabis crop was $193 million; or
217,305 viable plants, the total value of the cannabis crop was $435 million.

There is a surplus of $5 million between the estimated total value of the 1995 cannabis crop of
$435 million, and the aggregate value of cannabis consumption of $440 million as estimated in
Scenario 3.
It is not known how much of the annual WA cannabis crop is exported to other jurisdictions nor
the value of imported cannabis (eg hashish resin and oil) consumed by West Australians. There are
surpluses in the value of local consumption over value of local production of $435 million as
follows:
•
•

a surplus of $146 million for Scenario 1; and
a surplus of $48 million for Scenario 2.

It is suggested that these surpluses could represent some of the value of cannabis exported from
this State, given large scale cannabis cultivation areas have been detected in a number of remote
pastoral regions in the State.

59

The Williams Royal Commission adopted a 10 per cent rule of thumb for seizures. Cf Australia, Parliament,
Parliamentary Joint Committee on the National Crime Authority. Drugs crime and society. Canberra, Australian
Government Publishing Service, 1989, 37.
60
de Launey C. "The real value of a cannabis plant". (1996) 21 Alternative Law Journal 127
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3.11.6 Summary
This analysis of the cannabis use in this State highlights the limited knowledge we have about the
nature of the use of cannabis. The data from the NDSHS, while subject to qualification because of
sampling errors, have been used as the basis for the calculations that were made.
A conservative approach has been adopted to estimate the number of persons who used cannabis
in the past year and the likely value of their consumption. Accordingly we believe the
information provides the following reasonable minimum estimates for 1995.
•
•
•
•

There were up to 217,000 mature producing cannabis plants in this State which produced
cannabis with a market value of at least $435 million.
There were 501,600 persons who had ever used cannabis.
A total of at least 218,600 persons used cannabis in the year 1995.
The aggregate notional market value of cannabis consumed by West Australians was believed
to be up to $440 million.
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Chapter 4: Drugs and crime
4.1

Introduction

The object of the material contained in the first part of this chapter is to develop a better
understanding of the mechanisms by which drug markets operate, and how such markets may be
susceptible to external pressures. As illicit drug markets are largely regulated by the forces of
supply and demand ipso facto the behaviour of consumers and suppliers will be affected by
strategies that alter the price of drugs. We have included a brief discussion on this issue to provide
a framework that describes the conceptual relationship between supply strategies of drug law
enforcement agencies and the demand reduction strategies undertaken through treatment,
education and related activities.
The second part of this chapter contains an overview of the concept of harm minimisation, with
reference to how it underpins the key objectives of the National Drug Strategy (NDS). The
purpose of the discussion in this section is to illustrate how poorly considered supply side
strategies can cause serious social and public health problems associated with injecting drug use.
The third part of this chapter contains a thorough analysis of illicit drug ‘use’, provided at the
Committee’s request by the Crime Research Centre (CRC). Part of the CRC’s report is
reproduced, as the Select Committee believes this information carefully deals with a number of
key issues, including the relationship between drug users and drug traffickers, the effects of gender,
age and ethnicity on drug offending, the previous criminal history of drug offenders, regional
patterns of drug use in WA and patterns of reoffending and recidivism.
Finally, we examine a variety of State and Federal law enforcement data contained in submissions
and outline trends in the number of arrests, quantities of drug seized and the value of property
seized under proceeds of crime legislation. Included in this section is a summary of major
outcomes of Operation Final Dose, a recent initiative of the WA Police Service in response to
the State’s recent heroin epidemic.

4.2

Operation of markets in illicit drugs

4.2.1

Introduction

It has been recognised that in relation to illicit drugs such as heroin the most effective policies
contain a combination of both “demand reduction” and “supply reduction” strategies. Such
policies are designed to reduce the high social costs arising from crime by drug dependent
individuals, while at the same time deterring recreational and experimental users from becoming
regular or dependent users.61
When such policies are applied, law enforcement agencies, which are responsible for focussing on
“supply side” measures, need to ensure specific actions reach street level users as well as the
criminal groups who are attracted by the high profits from the marketing of illicit drugs. It is to be
noted that some crime groups are well organised, conceal their activities behind legitimate business
interests and have interstate and international links.
It is important to evaluate the effectiveness of “supply reduction” strategies, given the scale of
expenditure involved, to ensure that law enforcement agencies focus on areas with the highest
returns. A useful outline of this issue is contained in a paper prepared by Dr Adam Sutton,
formerly Director of the South Australian Office of Crime Statistics and Dr Stephen James, a
research fellow in the Department of Criminology at the University of Melbourne.62

61

Dobinson I. “Making sense of the heroin-crime link.” (1989) 22 Australian and New Zealand Journal of
Criminology 259.
62
Sutton A, James S. “Evaluation of the enforcement of Australian drug anti-trafficking legislation”. (1993)
Criminology Australia July-August 21.
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In the Federal Parliamentary Joint Committee’s report Drugs, Crime and Society, the range of
costs of prohibition are described, including:
• conceding a monopoly on supply and distribution to criminal elements, thus forcing users into
contact with the subculture;
• increasing the potential for corruption of law-enforcement officials;
• reducing users’ access to health and other “helping” professions;
• increasing the likelihood of drug-related crime by regular users in need of funds for an
expensive product; and
• increasing likelihood of injecting drug use by consumers seeking maximum effect from a given
quantity (leading to risks of HIV and HCV infection) and other health risks associated with
unregulated marketing of a consumer substance (for example, cutting drugs with
contaminants).

4.2.2

Supply reduction approaches

The Select Committee noted there are differences in views as to how problems stemming from
illicit drug abuse should be tackled. The divergence in perspectives is reflected in the ongoing
debate about infringement or expiation notice schemes for minor cannabis ‘possession’ offences
and of the proposed ACT heroin trial. These arguments involve questions about the relative
merits of prohibition.63 Usually the views put by one side or the other involve perceptions of the
relative merits or shortcomings of supply reduction (law enforcement) measures versus demand
reduction (education and treatment) measures or, in the extreme advocate blanket legalisation,
thus ignoring the devastating social consequences.
Supply reduction strategies can involve a range of possibilities, each with specific advantages and
shortcomings. Strategies may include crop eradication and substitution, interdiction of imports,
destruction of local cannabis plantations, targeting major traffickers and/or intensive street level
enforcement which focuses on lower-level dealers and users. Law enforcement agencies also need
to identify appropriate approaches for each strategy. For instance, this can involve one or more
of the following options: undercover operations, electronic surveillance, street observation and
arrest, community-based intelligence, monitoring financial transactions, asset seizures and cross
jurisdictional investigations.64
When pursuing particular strategies and tactics, law enforcement agencies must take account of a
range of other factors, such as government policy, agency resources, investigative powers,
available intelligence information and potential conflicts with other initiatives.65 A fundamental
issue that needs to be addressed is to assess the likely short and long term effects on drug
availability and consumption. We should recognise there are marked differences of opinion as to
the relative advantages of undertaking operations targetted at large-scale and organised drug
syndicates involved in drug importation, as opposed to strategies that focus on lower level drug
dealers and drug users.66
There are a number of pertinent studies that have considered the peculiar difficulties facing law
enforcement agencies tackling drug problems. A National Institute of Justice commissioned study,
which reviewed a range of “supply-side” strategies, concluded that each of them was effective in

63

Hall W. “The Australian debate about the legalisation of heroin and other illicit drugs 1988-1991”. (1992) 22
Journal of Drug Issues 563.
64
Cf Kleiman M, Smith KD. “State and local enforcement in search of a strategy”. In Tonry M, Wilson JQ
(eds). Crime and justice a review of research. Chicago, University of Chicago Press, 1990.
65
For instance, intensive street observation and arrest may undermine utilisation of needle-exchange programs or
attendances at treatment programs.
66
Cf Moore MH. “Policies to achieve discrimination on the effective price of heroin”. (1973) 63 Papers and
proceedings of the American Economic Association 270; Moore MH. Buy and bust - the effective regulation of
an illicit market in heroin. Lexington, MA, Lexington Books, 1977; Moore MH “Supply reduction and drug
law enforcement.” In Tonry M, Wilson JQ (eds). Crime and justice a review of research. Chicago, University
of Chicago Press, 1990; Elliott ID. “Heroin mythologies for law enforcers.” (1982) 6 Criminal Law Journal 6;
Elliott ID. “Heroin myths revisited - the Stewart report.” (1983) 7 Criminal Law Journal 333.
Interim Report Page - 110

Chapter 4: Drugs and crime
particular ways.67 A British Home Office study pointed out that it was extremely difficult to
evaluate the effectiveness of law enforcement activities because of data limitations.68 A recent
review of the effectiveness of European law enforcement agencies in reducing drug trafficking
suggested that marginal gains are probably only achievable in diminishing activities of groups
engaged in such activities.
“Regarding cocaine and heroin in Europe, however, interdiction which imposes relatively
little cost upon trafficking, since low skill level traffickers are easily replaced and the
replacement value of seized drugs is far less than their street value, seems unlikely to make
progressive inroads into illicit trafficking.”69
The point made in the British and American studies is that it is essential to acquire sufficient
knowledge of details of illicit drug markets, such as drug prices, purity levels and patterns of what
at times can be very complex consumer behaviour, to form baselines to evaluate particular
strategies.
Two recent Australian reports have considered the effectiveness of law enforcement strategies.
The first, the Parliamentary Joint Committee on the National Crime Authority’s report entitled
Drugs, Crime and Society provides a thorough analysis of the social costs of drug abuse, including
an overview of the benefits of law enforcement strategies. The second, Wardlaw’s paper
contained in the NCADA monograph, Comparative Analysis of Illicit Drug Strategy, has been
described as “an invaluable summary of the literature of effectiveness of anti-trafficking programs
and an important reminder of broader social and policy issues which need to be taken into account
in measuring the effects and effectiveness of anti-trafficking strategies.”70

4.2.3

Community response cycle to drug problems

The management of social and health problems stemming from the abuse of drugs like heroin
generates a cyclical response by the community that alternates between punishment and
treatment. Measures implemented across the response cycle result in either the criminalisation or
the medicalisation of drug problems.
Initially, the community is ostensibly affected by an increase in crime which triggers short term
responses through increased law enforcement measures. In the medium term this response is
followed by growing community support for treatment, as “only after increased police efforts fail
to stem the rising tide of crime, and after addiction spreads to include the children of established
families, (does the community realise) that addiction is a social and medical problem.”71 However,
in the longer term the community’s expectation that treatment will permanently remove (or
“cure”) abusers and prevent new users from entering the heroin market can be rarely satisfied.
Therefore, the cycle reiterates, precipitating a law enforcement response.
This perspective is instructive as it indicates the likelihood of failure of either punishment alone
or treatment alone as sufficient instruments to reduce abuse of heroin and other illicit drugs. This
means policy must have the support of those constituencies that endorse expanded treatment and
seek additional law enforcement responses. It is suggested the concept of harm minimisation is
able to build a bridge between these perspectives and to reconcile many of the contradictions that
inhere in each.

67

Moore MH “Supply reduction and drug law enforcement.” In Tonry M, Wilson JQ (eds). Crime and justice
a review of research. Chicago, University of Chicago Press, 1990
68
Wagstaff A, Maynard A. Economic aspects of the illicit drug market and drug enforcement polices in the
United Kingdom. London, Home Office, 1988.
69
Farrell G, Mansur K, Tullis M. “Cocaine and heroin in Europe 1983-93”. (1996) 36 British Journal of
Criminology 255, 280.
70
Sutton A, James S. “Evaluation of the enforcement of Australian drug anti-trafficking legislation”. (1993)
Criminology Australia July-August 21, 23.
71
Levin G et al “Narcotics and the community: a system simulation”. (1972) 62 American Journal of Public
Health 861, 865.
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4.2.4

Harm minimisation

From the 1970s up to the mid 1980s drug policies emphasised approaches and principles designed
to “cure” and rehabilitate those with drug problems. However, by the late 1980s there had been a
fundamental shift to ways of minimising the social and health risks faced by the individual and the
wider society. This shift can be seen as a tacit acknowledgment that while abstinence was a highly
desirable outcome, in reality it is very difficult to achieve and maintain. The NDS has as its
objective the minimisation of the adverse consequences of the use of drugs on the community,
through three broad policy goals, each of which has been operationalised as specific policy
objectives. It will be observed in the following schema that some objectives encompass licit and
illicit drugs, whilst others are specific to illicit drugs.
1.

Minimise the level and impact of criminal drug offences and drug related crime,
violence and antisocial behaviour

•

Reduce violence and crime associated with the manufacture, trafficking and use of illicit drugs,
including property crime and crimes against the person.

•

Enhance and implement appropriate safe and healthy public policy and legislation which
promotes prevention and reduction of drug related harm.

•

Increase the proportion of all drug arrests and offences that relate to importation and
trafficking.

•

Reduce the availability of illicit drugs, particularly of those commonly injected.

•

Maintain an environment in which policing (such as minimising the visible consequences of
drug activity) and health activities (such as methadone and needle exchange programs) are
complementary.

2.

Minimise the level of illness, disease, injury and premature death associated
with the use of alcohol, tobacco, pharmaceutical and illicit drugs

•

Reduce the use and consequences of use of the major illicit drugs.

•

Limit the spread of hepatitis, HIV/AIDS and other infectious diseases associated with drug use,
in particular among injecting drug users.

•

Reduce the non-medical use of drugs by young people, particularly to delay or prevent the
initiation or uptake of regular use of alcohol, tobacco and cannabis.

•

Further develop public and professional knowledge, skills and attitudes regarding responsible
use and intervention approaches to drug related problems and consequences.

•

Increase access of individuals to appropriate personal and community level intervention
programs and services.

•

Enhance effective means for international, regional and community level cooperation on
supply control, demand reduction and problem prevention.

3.

Minimise the level of personal and social disruption, loss of quality of life, loss of
productivity and other economic costs associated with misuse of alcohol and
other drugs

•

Reduce drug use by occupational groups where use can impact upon the community, eg
professional drivers, bouncers (includes all drugs).

•

Reduce loss of productivity in the workplace linked to the use of alcohol and other drugs.
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•

Reduce the risk of transmission of HIV/AIDS through unsafe sex associated with intoxication
resulting from alcohol or other drug use.

It has been pointed out that harm minimisation policies may engender conceptual confusion. For
instance, a strategy designed to reduce harm may have as an objective the reduction of drug use.
However, it has been suggested that when such a policy makes the reduction of drug use as its
primary goal, this does not entitle the measure to be described as harm minimisation.72
“A harm reduction program or policy is one in which (1) the primary goal is to reduce net
health, social and/or economic harm without necessarily seeking to reduce use and (2) it
can be directly demonstrated, against broadly agreed criteria, that net harm across these
dimensions has been reduced, rather than claiming or inferring that harm has been reduced
from changes in other indices.”73
The sole impetus for this shift in the mid 1980s was the spectre of high rates of HIV infection
amongst IDUs as a consequence of the sharing of non sterile injection equipment, with the
attendant likelihood of transmission to the wider community through high risk heterosexual
contacts. More recently, the public health aspect of the harm minimisation approach has been
strengthened by the realisation that other blood borne viruses (BBVs) such as hepatitis B (HBV)
and hepatitis C (HCV) constitute a threat to the health of injecting drugs users (IDUs) and the
wider community. There is particular concern about HCV, because of the ease by which the virus
is transmitted and as in the long term there are high levels of morbidity and mortality arising
through chronic liver disease.74
It is instructive to briefly refer to the example of Edinburgh in Scotland in the early 1980s, as a
good example of what goes wrong when the primary emphasis of policy is on rigorous law
enforcement measures. By the early 1980s, disillusionment with the long-standing medically
oriented approach of prescribing to injecting opiate users led to a change towards community
based approaches of treatment. The changed approach included a rigid adherence to drug free
treatment regimes, intensified law enforcement and prohibition of the sale of N&S to IDUs. It
was a strategy described in the 1985 UK Home Office report, Tackling Drug Misuse, as one that
“concentrated hard on control and had little to say or recommend to comfort the
individual with an addiction problem. (It) was largely about a non medical approach to a
problem which was seen as a problem of control and public order”.75
Since the recognition of HIV infection in populations of IDUs in Edinburgh and elsewhere, the
social control approach has been discredited. However, it should be acknowledged that a social
control dimension of drug policy has not entirely disappeared, as it has been incorporated into
harm minimisation. In the
“UK the paradigm of the ‘problem drug taker’ coexists with the law enforcement paradigm
of the ‘war on drugs’ which has a scenario where the main actors are ‘traffickers’, ‘user
dealers’ and ‘users’, each of whom exist at a different place in the demonology. ... HIV has
simplified the debate. Rather than seeing drug use as a metaphorical disease, there is now a
real medical problem associated with injecting drug use. All can agree that this is a major
health problem for people who inject drugs, their sexual partners and their children.”76
Harm minimisation is a concept that means different things to different people, and like a
chameleon, it appears capable of taking on the colour of its surroundings. Even more remarkably
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Lenton S, Midford R. “Clarifying ‘harm reduction’?” (1996) 15 Drug & Alcohol Review 411, 413.
Id, 412.
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Wodak A “ Hepatitis C: waiting for the grim reaper” (1997) 166 Medical Journal of Australia; Hulse GK
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75
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London, Routledge, 1990, 101.
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it can appear in different guises at the same time. For instance, it can be perceived to operate in
short-term detoxification programs, in long-term residential abstinence-oriented programs, in
opioid substitution (eg methadone) programs, in experimental heroin trials, in law enforcement
activities, in increased access to new N&S, in prison programs, acquisition of resuscitation skills
by IDUs and providing information about lower risk injection practices. The list is not complete
and in recent years has extended to the notion of decriminalisation and even legalisation of all
illicit drugs.
It is difficult to make judgments about this plethora of programs, for while individually they may
embody some aspects of a harm minimisation policy and fit in somewhere into the big picture, it
is less clear whether some activities should be accorded greater weight than others.
The enthusiasm with which the concept has been embraced by quite different sets of actors
holding contradictory policies and values should force us to consider a little more carefully what
harm minimisation may mean. There has been a suggestion that harm minimisation may have
been skillfully grated onto pre-existing philosophies, rather than have become the stock for new
growth.
“In the treatment context the harm minimisation approach retains abstinence as a desirable
goal, but it is acknowledged that a reduction in the harm associated with drug use is also a
valuable outcome. Further, focussing on the narrower concept of HIV risk reduction, the
goals of treatment can be conceived of as a hierarchy of desirable outcomes with abstinence
from illicit drug use at the top followed by a number of less desirable outcomes.”77
Clearly, harm minimisation is a large topic and can only be covered briefly in this report. As a
principle, we should scrutinise broad statements that do not provide specific measures. For
example, the assertion that “treatment” should be provided to IDUs because it can reduce the risk
of HIV transmission should be tested as treatment means different things to different people. It
has been claimed that
“(a)n immediate effect of not providing treatment to injecting drug users would be the
increased risk of the spread of HIV. Injecting drug users provide the greatest opportunity
for HIV to be transmitted into the wider community, and while Australia currently has a
relatively low rate of HIV infection amongst injecting drug users, treatment services will
play an important role in maintaining this low rate. ... Not to provide treatment to this
group would greatly enhance the risk of spread of HIV both within the injecting drug using
community and, through sexual contacts, to the wider population’.78

4.2.5

Structure of heroin markets

Much of the information as to the value of seizures of heroin (and other illicit drugs) is based on
estimates.79 It is helpful to have some understanding of the structure of heroin markets to
understand methodologies to quantify the value of heroin consumption and its associated social
cost. The distribution of heroin is typified by a vertical market structure, with pronounced
separations between the respective levels achieved through strict control over information to
minimise penetration by law enforcement agencies. At the lowest level of the distribution
network monopolistic competition exists, as in practice even though users seek to maintain
access to a number of suppliers to overcome supply irregularities, buying and selling is conducted
on a personal basis to overcome police surveillance. The probability of detection is highest at this
level, as users must frequently purchase small amounts of heroin compared to distributors higher
up who may handle large quantities infrequently.

77

Bull M. “Treatment’. In Wardlaw G, Strang H, Bull M, McDowell D & Norberry J. Comparative analysis
of illicit drug strategy. Canberra, Australian Government Publishing Service, 1992.
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There are a number of intermediate levels in the distribution hierarchy from importer to the final
consumer. Estimation of the total value of the heroin market depends on how value is added as a
unit of the drug is broken down into smaller and smaller units of diluted “street” heroin. The final
product is typically characterised by its low purity. A highly respected analysis of this process,
through six levels of distribution, estimated that after the final dilution, one kilo of imported
heroin was converted into an aggregate of 12.75 kilos of street heroin, of which 47% was
consumed by intermediate level distributors, so-called addict/dealers.80

4.2.6

Valuation of heroin seizures

The accepted method of estimation of total value of seizures has been described as the propensity
to produce large numbers.
“Behind the request for a number is the half-hidden desire that the number be large: big
problems justify big programs and big budgets ... In fact, we could probably specify fairly
closely for many social or health problems a range of numbers that would be considered
politically acceptable.”81
One commentator has argued the tendency to produce numbers which are inaccurate and
exaggerated is a function of a desire by governments to capitalise on public concern about law and
order. “There is a strong interest in keeping the number of addicts high and none in keeping it
correct. In that respect the estimated number of addicts is one of a class of ’mythical numbers’
that is becoming the routine product of government agencies.”82 A number of errors can be made
when a value is placed on a heroin seizure as:
• typically the value of transactions in heroin at each discrete stage of distribution are
aggregated;
• each transaction is assumed to involve cash payments; and
• value is calculated at the rate paid by final consumers, so-called “street addicts”.
However, a significant amount of heroin is not paid for in cash as money only enters the
distribution chain once.
“Ultimately the dealers habit must be paid for by users at the end of the line who will
finance their purchases from wages, savings, social security payments, prostitution and
theft. ... The true economic loss ... would more appropriately be based upon the cost of
the average daily habit of hustlers who bring into this illicit marketing system real dollars
or goods obtained from illegal activities.”83

4.2.7

Impact of law enforcement on heroin markets

Law enforcement activities, by forcing inefficient suppliers out of business for various lengths of
time (eg imprisonment), have the effect of creating monopolistic market structures at the top,
characterised by maximisation of profit and restricted output. Some of the firms in this position
may be able to become monopsonists, because of their highly disciplined structure.84
If the demand for heroin is relatively inelastic this is not necessarily an optimal result, as a
monopolistic market will result in higher social costs for the community, to the extent users
resort to crime. As a policy outcome, we may wish to endure this consequence as the price to be
paid to ensure there are a few rather than many firms conducting a morally reprehensible form of
80

Holahan JF. “The economics of heroin”. In Wald PM et al (eds) Dealing with drug abuse - a report to the
Ford Foundation. NY, Macmillan, 1972.
81
Room cited in Dorn N, South N. “Criminology and economics of drug distribution in Britain: options for
control”. (1986) 16 Journal of Drug Issues 523.
82
Reuter P. “The (continued) vitality of mythical numbers”. (1984) 75 Public Interest 135, 136.
83
Leader-Elliott ID. “Prohibitions against heroin use: can they be justified?” (1986) 19 Australian & New
Zealand Journal of Criminology 131, 143.
84
Wardlaw G. Drug use and crime. An examination of drug users and associated persons and their influence
on crime patterns in Australia. Canberra, Australian Institute of Criminology, 1978, ch 4.
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business. Law enforcement does play a significant role in establishing differential prices for
heroin.
“Illegal dealers wish to maximise a utility function which includes income and the
probability of arrest as arguments. This utility function gives them clear preferences to
certain kinds of customers ... (those who) yield higher incomes at lower risk.”85

4.2.8

Effective price of heroin

This analysis highlights the importance of the ‘price’ of heroin that each user is required to pay.
The price of heroin represents a comprehensive index of all the costs, financial and nonfinancial, that consumers face in the market place. Another consideration is that experienced and
novice users do not face the same price in the market place. Experienced users may be able to
reduce their transaction and uncertainty costs, as they are likely to have well established
connections through which they can obtain less diluted heroin by virtue of a shorter distribution
chain to major suppliers. Experience is also likely to reduce the risk of selling to undercover
agents, by the use of techniques such as restricting purchases and sales to small groups of users.86
It has been considered that the dollar cost of heroin may be the least important component of its
price, given the major part transaction and uncertainty costs play in determining each user’s
demand curve. A more appropriate term, which accounts for the sum of all these costs, is the
effective price of heroin, being
“an index of all things that make heroin difficult, inconvenient, risky, or otherwise
‘costly’ for individuals to consume ... (it) includes at least the following components:
dollar price, amount of pure heroin, toxicity of adulterants, the expected time necessary
to find heroin, the threat of arrest, and the risk of victimisation by criminals.”87
This understanding emphasises that a key objective of good heroin policy is, therefore, to
manipulate the effective price of heroin. The ability to attain this objective is in turn determined
by the elasticity of demand for heroin, being the extent to which users alter their consumption of
heroin with changes in price. There are a number of axioms which may contradict the possibility
that policy can influence heroin consumption:
• physiologically dependent heroin users have inelastic demand curves (that is, consumption is
not altered by price increases); and
• with increasing tolerance, users become dependent and are “driven” to committing crime.88
Together these axioms maintain heroin has crimonogenic properties because users will become
dependent and will “inevitably” be driven to commit crime to support their habits. Surveys of
offenders on the issue of a heroin-crime nexus indicates that there is a small number of heroin
dependent individuals who commit disproportionate amounts of property crime and that typically
these persons have well-established histories of serious offending that precede their involvement
in heroin.89

85

Moore MH. “Polices to achieve discrimination in the effective price of heroin”. (1973) 63 Papers and
proceedings of the American Economic Association 270, 272.
86
Carlson KA. “Identifying the stranger: an analysis of behavioural rules for sales of heroin”. In Du Toit BM
(ed). Drugs, rituals and altered states of consciousness. Rotterdam, Balkema, 1977; Preble E, Casey JJ.
“Taking care of business - the heroin user’s life on the street”. (1969) 4 International Journal of Addictions 124; Stephens RC, Smith RB. “Copping and caveat emptor - the street addict as consumer”. (1976) 2 Addictive
Diseases 585-600.
87
Moore MH. Buy and bust: the effective regulation of an illicit market in heroin. Lexington MA, Lexington
books, 1977, 238.
88
This has assumes as heroin has crimonogenic properties inevitably users commit crime.
89
Chaiken JM, Chaiken MR. Varieties of criminal behaviour. Santa Monica CA, Rand Corporation, 1982;
Dobinson I, Ward P. Drugs and crime: a survey of NSW prison property offenders 1984. Sydney, New South
Wales Bureau of Crime Statistics & Research, 1985; Leader-Elliott ID. “Prohibitions against heroin use: can
they be justified?”(1986) 19 Australian & New Zealand Journal of Criminology 225-250; Wardlaw G. Drug
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4.2.9

Substitutes and complements

The possibility of there being substitutes and complements for heroin is of some significance and
depends on whether the demand for heroin is relatively inelastic or not. We may postulate that if
the user’s budget line is fixed on a long-term basis, then increases in the effective price of heroin
will result in less heroin being purchased, a socially desirable outcome. A reduction in consumption
will occur to the extent a user is able to substitute another drug which provides the same utility,
such that over the longer-term the user will have a new utility curve to represent the substitution
for heroin by another drug.
The provision of substitutes has been considered to be a particularly effective means to increase
the elasticity of demand for heroin. In spite of enthusiasm, proposals to provide heroin on
prescription may have a limited impact on the illicit market. Without an accompanying highly
effective law enforcement strategy, marketeers of illicit heroin will want to open new markets to
replace those consumers who obtained greater utility from the licit source.
“The continued existence of the illegal heroin supply system is a serious threat to any
effort to control addicts by controlling the legal supply. Any effort to raise the cost of
legal heroin to addicts by requiring them to perform useful social functions, or live in
undesirable conditions, or give up their freedom will lose some addicts to the illegal
market. Similarly, any effort to guarantee that reformed addicts or potential addicts will
not be able to obtain heroin except in legal markets will also be limited when the illegal
system continues to operate.”90
The provision of the synthetic long-acting opiate, methadone, has been regarded as being a
valuable option to increase the elasticity of demand for heroin. This drug has been provided in a
number of Australian states since the late 1960s from low cost outpatient clinics, with the
expectation that some patients will obtain secondary benefits from daily attendance through the
process of interaction with health care professionals working at these facilities.
Other modes of treatment, such as residential drug free programs, are less likely to increase the
elasticity of demand for heroin, as they do not provide substitutes for heroin but are predicated on
the users becoming non heroin users.91

4.3

CRC analysis9 2

4.3.1

Introduction and background

The following information is extracted from data bases available to the CRC. There are
essentially two forms of data available. The first concerns offences recorded by the police while
the second relates to charges laid by the police. In this particular area of criminal proceedings,
there is a very close correspondence between the offence data base (ODB) and the charges data
base (CDB). This is because in almost all cases where an offence is discovered by the police, a
charge is laid. For this reason the information derived from one data base is also revealed by the
other.
For various administrative and operational reasons, there are slightly different types and amounts
of information collected in the two data bases. Most importantly the CDB extends from 1990 to
1996 (inclusive), while there are only two years (1994 and 1995) available on the ODB. For this

use and crime. An examination of drug users and associated persons and their influence on crime patterns in
Australia. Canberra, Australian Institute of Criminology, 1978.
90
Moore cited in Wardlaw G. Drug use and crime. An examination of drug users and associated persons and
their influence on crime patterns in Australia. Canberra, Australian Institute of Criminology, 1978, 76.
91
Bernard G. “An economic analysis of the illicit drug market.” (1983) 18 International Journal of Addictions
681-700.
92
The text of the summary report provided by the Crime Research Centre has been reproduced in this section,
with minor modification.
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reason, the CDB is used in this analysis. In regard to the type of drug offence or drug charge, there
are essentially two types concerning:
• use and possession; and
• manufacture, importation and selling.
All offences are classified by the CRC according to the Australian National Classification of
Offences (ANCO). In this analysis two major types of offence groups have been combined into a
single “use” category.93 The offences in this category are:
• possess/use drugs (ANCO 613-619); and
• possess smoking implement (main offence in ANCO 699).
The offences that comprise the “traffic” category are slightly more diverse, They include:
•
•
•
•

sell/supply drugs;
cultivate drugs;
manufacture drugs; and
importation.

The other major drug related variable is the type of drug which will be drawn out throughout the
analysis. The analysis of drug type is only available in relation to drug charges not drug offences.
In regard to drug type, a considerable proportion (22% in 1996) of possession charges have no
information about the type of drug. This “unknown” category will be excluded from analyses
involving drug type, so that where statistics involving drug type are presented it can be assumed
that that “drug type” means “drug type where known”. 94 The general principle followed is to
present data from the most recent year unless the distribution of the variable being considered has
changed significantly over the years.
Most of the present summary of WA police drug statistics will concern a descriptive analysis of
the offences and charges and descriptions of offenders using the ODB and the CDB. In section
four, we will also touch briefly on what can be learned from the arrest data base (ARD), a
separate data base formed on the basis of police apprehensions concerning the recidivism of drug
offenders. This will supplement some statistics obtained from the “charge” data base concerning
the prior records of drug offenders, to gain a brief (and first) glimpse of the extent and nature of
the criminal records of drug offenders in Western Australia.
Other works produced by staff at the Crime Research Centre, such as the work on the Court
Diversion Service,95 drug use patterns of prisoners96 and the work on minor cannabis offenders, 97
are the subject of separate publications.
93

In the ANCO system there are two categories that essentially pertain to the use of drugs. The first of these is
titled “Possession and use” (ANCO 613-619). The other relevant category is headed “Other” (ANCO 699) but
almost all of these offences concern possession of an implement for the use of a drug or being on the premises
where drugs are being consumed so that they fit much more within the “using” category that the “supply”
category.
94
The ANCO classification system classifies prohibited drug types into three major categories: “cannabis”
(ANCO 617); “heroin” (ANCO 613) and “stimulants”(mainly ANCO 618). The last category, “stimulants”, is
loosely labelled as the ANCO category (618) which combines amphetamines, LSD and MDMA (ecstasy). This
category is labelled “stimulants” because it mainly comprises drugs such as amphetamines and ecstasy,
although LSD is probably misplaced. Although ANCO allows categorisation of cocaine (ANCO 614) and
narcotics (ANCO 616), the numbers involved are quite low in WA and to include them in all presentations
would distract from the major features of the data which involve the three categories described above. Those
interested in some of these trends may wish to refer to the number of reports prepared by the National Centre for
Research into the Prevention of Drug Abuse.
95
Rigg J, Indermaur D. “Issues in drug diversion: a review of the Court Diversion Service in Western
Australia”. (1996) 29 Australian and New Zealand Journal of Criminology 247-264.
96
Indermaur D, Upton K. “Alcohol and drug use patterns of prisoners in Perth”. (1988) 21 Australian and New
Zealand Journal of Criminology 144-167.
Interim Report Page - 118

Chapter 4: Drugs and crime

4.3.2

Offences committed

Figures on the number of drug offences committed (and reported to police) in WA are available
for 1994 and 1995. Information on earlier years is not available, as the police did not record
these offences in the Offence Information System (OIS) prior to 1994. Table 4.1 provides an
overview of types of drug offences by year.
Table 4.1:

Overview of types of drug offences by year, 1994 - 1995

Type of drug offence

1994

Possess/use drugs
Sell/supply drugs
Make/grow
Drug offence - unspecified
Total

1995

% change from 1994 to 1995

n

rate

n

rate

7,936

466.3

8,032

463.8

-0.5

527

31.0

523

30.2

-2.5

1,666

97.9

1,622

93.7

-4.3

694

40.8

545

31.5

-22.8

10,823

635.9

10,724

619.2

-2.6

Note: Rates are per 100,000 estimated resident population.

As previously mentioned, details about the type and quantity of drug involved in these offences
are not available.
Table 4.2 provides details of drug offence type by sex of the offender (where recorded by the
police). The figures for the most recent year available (1995) are presented, as this does not
appear to differ from the figures of the previous year.
Table 4.2:

Drug offence type by sex of the offender, 1995

Type of drug offence

Male (%)

Possess/use

85.0

Sell/supply

79.9

Make/grow

84.9

Other

77.7

Total

84.5

Table 4.3 provides details of the age of the offender for each offence 98 (where recorded by the
police).
Table 4.3:

Proportion of drug offenders in each age group by type of offence,
1995

Type of drug offence

Age in years
<18

18-24

25-34

Possess/use

24.5

41.4

Sell/supply

14.0

32.7

Make/grow

8.6

Other
Total
Note:

Total
35-44

45+

23.5

8.9

1.7

100.0

32.0

15.5

5.8

100.0

31.8

34.0

19.4

6.1

100.0

24.2

35.6

28.4

9.9

1.9

100.0

22.1

39.7

25.3

10.5

2.4

100.0

Figures are percentages of total for each type of drug offence

97

Lenton S, Ferrante A, Loh N. “Dope busts in the West: minor cannabis offences in the Western Australian
criminal justice system”. (1996) 15 Drug & Alcohol Review 335-341.
98
Because the same offender can commit more than one offence it is possible that one individual will be
counted more than once. In 1996 there were 10,175 drug charges in Western Australia and 6,369 “distinct
persons” (separate individuals) charged, producing an average number of charges per person of 1.60. This ratio
has not changed substantially over the past few years and reflects the degree to which offenders are involved in
multiple offences.
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Figure 4.1 displays the information contained in Table 4.3 graphically to display two essential
features of the table, namely the peak in the young adult age group for use type offences and the
slightly less pronounced and later peak in the trafficking offences. Perhaps given the qualitatively
distinct nature of the offences, it is the similarities, rather than the differences, that are more
striking (see also Section 3.2).
Table 4.4 provides details of the Aboriginality of the offender (where recorded by the police).
Table 4.4:

Proportion of drug offenders who are Aboriginal by drug offence,
1995

Type of drug offence

Aboriginal (%)

Possess/use

7.9

Sell/supply

9.4

Make/grow

3.5

Other

6.4

Total

7.4

Figure 4.1:

Proportion of drug offenders in each age group by type of drug
offence, 1995
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Drug trafficking
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The offence data base contains detail of the specific location or premises where the offence
occurred (these are shown in Table 4.5). As can be seen from the table, dwellings are the most
common site for drug offences.
Table 4.5:
Type of drug offence

Proportion of drug offences occurring in different premises by
offence type, 1995
Shop

Non residential

Other

Total

Possess/use

51.1

3.4

11.6

33.8

100.0

Sell/supply

60.8

2.5

14.7

22.0

100.0

Make/grow

83.0

0.0

0.5

16.4

100.0

Other

43.1

16.5

12.5

27.9

100.0

Total

56.0

3.5

10.1

30.3

100.0

Note:

Dwelling

Figures are percentages of row totals
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Table 4.6 gives indications of the different types of drug offence across general locations
(regions) in Western Australia. The most striking feature of this table concern the rates (per
100,000 residents) which show (perhaps surprisingly) that overall it is the “North country” areas
comprising the Pilbara, Central, Midlands and the Kimberley that overall has the highest rates of
drug offending. However, “South country” comprising the remaining non metropolitan areas of
the State (South West, Great Southern) is not significantly lower and together the country areas
display much higher rates than observed in the metropolitan area.
Table 4.6:

Proportion of drug offences occurring in the Perth metropolitan area
& other regions by offence type, 1995

Type of drug offence

Perth metro

North country

South country

Total

Number
Possess/use

5,279

1,396

1,677

Traffic

1,265

311

490

8,352
2,066

Total

6,544

1,707

2,167

10,418

Possess/use

424.2

720.4

588.5

483.9

Traffic

101.7

160.5

172.0

119.7

Total

525.9

880.8

760.5

603.6

Rate per 100,000 residents

Figure 4.2:

Rate of drug offences in the Perth metropolitan & other regions, 1995
Possess/Use
Traffic

800
Rate per 100,000 relevant population

720.4
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160.5
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South country

101.7

0
Perth metro

To summarise, the general trend of the findings from the offence data base is that drug offences
(that are known to and recorded by the police) are disproportionately committed by male persons
from 18 to 30 years of age in country areas of the state. This picture is confirmed and extended
by the analysis in the following section, which is based on drug charges.
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4.3.3

Charges

4.3.3.1

Drug charges

The data base of statistics related to drug abuse charges is available for the period 1990-1996.
Figure 4.3 shows the trend in the rate of drug charges for the State over these years. As a
proportion of all charges, drug offences comprised 12.7% in 1996. This proportion has not varied
significantly since 1990. The proportion reached 14.8% in 1992 and in 1994 was the lowest (at
12.0%).
Taken together, these trends suggest that the peak in 1992 in the rates of drug charges is
explained partly by a slight escalation in the rate of drug charges over and above the generally
higher rate in recorded charges for all criminal offences in 199299 .
As shown in Figure 4.4, possession/use type offences have made up about 80% of all charges since
1990 with little variation from year to year and the 1992 peak is observed for both possession
and trafficking charges.
Trends in drug charges, as rates 100 & as percentages of all charges
laid, 1990 - 1996

Figure 4.3:
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For a general discussion of the peak in offending in 1992, see Ferrante and Loh (1996).
Rate per 100,000 population.
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Figure 4.4: Trends in drug charges by broad offence category, 1990 - 1996
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The relationship between drug users and drug traffickers

Our examination of 1996 drug charges revealed that of the 2,212 trafficking charges and 7,963
possession/use charges, there were 1,384 instances in which trafficking charges were laid against
an individual at the same time as other possession/use charges (Figure 4.5). In other words, of the
trafficking charges in 1996, 62.6% (more than three in every five) were laid in conjunction with
possession/use offences against the same offender.
Figure 4.5:

The relationship between “using” & “trafficking” charges, 1996
Possession/use charges
(n=7,963)
Use+trafficking
(n=1,384)
63% of T
17% of P

Trafficking charges
(n=2,212)

While the figures indicate that many traffickers are also classified as “users”, few “users” were
charged with trafficking at the same time (17.4%).

4.3.3.3

Drug type

Figure 4.6 shows the trend in drug charges by drug type (where known). Amongst other things,
this graph suggests that the 1992 peak in the rate of drug charges was almost entirely accounted
for by the elevated rate of cannabis charges, which reached its zenith in that year. In 1992,
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cannabis related charges accounted for 91.9% of all charges accounted for by the three major
categories of drug type. This proportion was almost reached again in 1996, when cannabis
accounted for 91.5% of all charges where drug type was specified.
Figure 4.6:

Trend in drug charges by drug type, 1990 - 1996
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There has not been much of a change in the proportion of drug charges accounted for by the
various drug types over the seven years (1990 through 1996) for which data are available (Figure
4.7). Cannabis has not varied by more than about 3% from its average of 90% of all possession
and trafficking charges. Heroin has crept up from accounting for 1.3% of all possession type
charges in 1990 to make up 2.9% of all such charges in 1996, although the proportion of
trafficking charges involving heroin seems to have fallen slightly over the same period.
The proportion of “use” type offences involving stimulants (a rough group, as noted earlier,
comprising LSD, amphetamines and ecstasy) seems to have peaked at 10.3% in 1994 and fell to
the lowest point in the series (4.6%) in 1996. Roughly the same pattern is observed in the
proportion of trafficking offences accounted for by this drug group.
In terms of the distribution of drug charges, an analysis of the type of charge for all years
combined shows that approximately eight in ten charges relate to the possession or use of drugs
rather than trafficking. In terms of trafficking, about 10% of charges relate to importation and
about the same proportion to the production (manufacture or growing) of drugs. The remaining
80% of trafficking charges relate to sell and supply offences.
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Figure 4.7:

Relative proportion of drug charges accounted for by 3 major types
of drug, 1990 - 1996
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Gender and drug offenders

The first and probably most important demographic descriptor of offenders concerns gender.
Where gender has been recorded by the police (almost all cases), males comprise the vast majority
of offenders. Table 4.7 gives the proportion for 1996.
The percentages for three years (1990, 1993 and 1996) are illustrated in Figures 4.14 to 4.18,
which summarise some of the vital statistics concerning drug offenders. As can be seen from these
figures, there has not been much change in the proportion of drug offences accounted for by
males. Consistently, about 85% of both “user” and “traffic” offenders are male.
Figure 4.8, however, shows the percentage of offenders related to various drug charges (by type of
drug), which does show some interesting variation. In summary, overall males make up the vast
majority (about 85%) of both users and traffickers. However, females are not quite as under
represented in regard to heroin and narcotic use.101
Table 4.7:
Type of drug offence

Proportion of drug charges accounted for by males, 1996
Male (%)

Possess/use

84.3

Traffic

85.2

101

However, it needs to be noted that the number of narcotics charges in 1996 (31) is quite low and this makes
any conclusions regarding narcotics offenders more tentative than those in relation to other categories where a
much larger number of offenders is involved.
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Figure 4.8:

Gender of drug offender by type of offence & type of drug, 1996
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Age and drug charges

The second most important demographic variable concerns age. The age group 18 to 24 years
accounts for 12.4% of the (arrestable) population but approximately two-fifths (43.4%) of all
drug charges. The 25 to 34 year old age group accounts for another third of all charges.
Perhaps because of the introduction of cautioning in August 1991, the percentage of drug charges
accounted for by juveniles (persons under the age of 18) has fallen since 1991. Supporting this
hypothesis is the observation that the drop is more apparent with the possession/use charges
where the percentage fell from 13.6% in 1991 to 8.4% in 1996. In the trafficking offences, the
percentage accounted for by juveniles fell from 8.2% in 1991 to 5.6% in 1996 (Figure 4.9).
However, whether these falls can be completely accounted for by the introduction of police
cautioning can only be confirmed by a more thorough analysis of the cases.102
Perhaps countering the suggestion that the fall in the juvenile figures is due to cautioning, a
similar fall is observable with the biggest single category of drug offenders - young adults (18 to 25
years of age) for whom cautioning is not applicable. In regard to this group, the percentages fell
from 56% to 52% (users) and 43% to 35% (traffickers). It is possible that both users and
traffickers of drugs are becoming older.
In terms of type of drug charge, the age distribution for trafficking charges is slightly older than
the possession use type charges (Figure 4.10, Table 4.8), the median age of “users” is 24 years
compared to 28 years for “traffickers”. Overall, adults make up over 90% of all drug charges.

102

Interestingly, the introduction of cautioning gave police the discretion to caution, rather than charge, a
juvenile found in possession of a small amount of cannabis and thus a juvenile apprehended previously for this
offence and cautioned would not (when charged for a subsequent offence) be classified as a recidivist. The
discretion to caution rather than charge for minor possession of cannabis does not exist for adults.
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Figure 4.9:

Decline in the proportion of drug charges accounted for by juveniles
& young adults, 1990, 1993 and 1996
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Table 4.8:

Age specific rates of drug charges,103 1996

Age group

Type of drug offence
Possess/use

Traffic

10-17

320.0

58.9

18-24

2,045.2

370.7

25-34

944.1

308.7

35-44

309.6

144.2

45+
Total

4.3.3.6

27.6

33.6

541.0

150.3

Ethnicity and drug offenders

As with most WA crime statistics, the ethnicity distinction of most interest is that concerning
Aboriginality. Unlike most other forms of crime, Aborigines are not as over-represented amongst
drug offenders (Aboriginal people make up approximately 3% of the Western Australian
population and about 7% of drug offenders overall). Table 4.9 details the percentage of offenders
who are Aboriginal for 1996. The proportion of Aboriginal offenders in the “possess/use”
category has increased from 4% in 1990 to 6.6% in 1996. The peak figure in this series actually
occurred in 1995, where the proportion was 7.6%.
The same pattern of growth can be observed with “trafficking” charges. From a low of 2.9% and
2.8% in 1990 and 1991 respectively, the proportion has doubled to 6% in 1995 and 1996. It
should be noted, however, that the actual numbers of drug offenders in these years who were
Aboriginal were small and therefore caution needs to be adopted in interpreting these results.

103

Rate 100,000 population.
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Figure 4.10: Drug charges expressed as age-specific rates, 1996
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Table 4.9:

18-24

25-34
35-44
Age groups

45+

Proportion of drug charges accounted for by Aborigines, 1990 - 1996

Type of drug offence

Aboriginal (%)
1990

1991

1992

1993

1994

1995

1996

Possess/use

4.0

4.9

5.0

5.7

5.9

7.6

6.6

Traffic

2.9

2.8

3.1

4.3

3.7

6.0

6.0

4.3.4

Other information on drug charges

4.3.4.1

Type of apprehension

The charge data base also records information about the actions taken by police in relation to the
processing of offenders. Table 4.10 shows the proportion of charges in 1996 that were proceeded
with by way of summons or arrest. Offenders arrested by police were subsequently either bailed or
placed in custody.104
Table 4.10:

Apprehension actions taken in relation to different types of drug
charges in 1996

Type of drug offence

Action taken
Arrest/Bailed (%)

Arrest/Custody (%)

Summons (%)

Possess/use

36.0

12.2

51.7

Traffic

49.8

13.9

36.3

Note:

Data represent actions taken as a proportion of 3 possible apprehension actions

As Table 4.10 shows, the police are more likely to proceed by way of summons with drug users but
more likely to arrest (and then bail) traffickers.
104

In a small number of cases (76 out of 10,175 or 0.7%) the type of apprehension action was not recorded by
the police. These cases have been removed from the calculation presented in Table 4.10.
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In terms of trends in the processing of drug offenders since 1990, the police appear more willing
to proceed by way of summons rather than by way of arrest for both users and traffickers. As seen
in Figure 4.11, the percentage of drug charges proceeded with by way of summons (rather than
arrest) has increased from 21% to 52% for users and 15% to 36% for traffickers between 1990
and 1996.
Figure 4.11: Changes (%) in the use of summons by offence type
1990, 1993 & 1996105
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4.3.4.2 “New” offenders or offenders with a prior record
The other statistic that is of interest in regard to drug charges concerns prior criminal history of
the offender. This information can be derived from the data base on arrests. Although more
extensive analysis is possible, an initial consideration of this database in relation to drugs charges
looks at the proportion of persons charged with various types of drug charges that are “new”
offenders. We define “new” offenders here as offenders not previously apprehended (arrest or
summons) and charged by the police for any offence.
The two most common criminal charges laid by the police are driving under the influence of
alcohol and minor drug charges - particularly the possession of cannabis. A prior charge of
driving under the influence of alcohol or being in possession of a small amount of cannabis would
result in the offender being classified as an offender with a prior record.
“New” offenders appear to have consistently accounted for about one quarter to one third of both
users and traffickers (see Figure 4.12). Although it might be thought that traffickers are much
more likely to have a criminal record than users, this is not borne out by this indicator. However,
it may be that the 70% of traffickers with a criminal record have a more serious and/or a more
extensive criminal record than the 70% of users that have a criminal record. Such questions can
only be answered by a closer look at the records of offenders in these groups.
The percentage of drug charges involving different drug types that are accounted for by “new”
offenders is shown in Figure 4.12 (period 1990 to 1995), Figure 4.13 (year 1996) and Table 4.11

105

Data is % of all actions taken that are summons.
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(period 1990 to 1995) and suggests that recidivist offenders may be more likely to be involved
with “heroin” or “stimulant” use and/or trafficking.
Figure 4.12: Percentage of various types of drug offences accounted for
by “new” offenders (ie offender without prior records)
1990, 1993 and 1995
1990
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1995
35
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Percent

25
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5
0
Possess/use charges
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Table 4.11 shows the number of “new” offenders involved in these categories of drug offences and
the percentage they contribute to overall drug charges for the period 1990 to 1995.
Table 4.11:

Proportion of “new” offenders 106 by offence type & drug type, 19901995

Type of drug offence

“New” offenders (no previous arrest)
n

%

All drug offences

18,997

29.3

Possession/use offences

15,051

29.2

3,944

29.4

Trafficking offences
Heroin possess/use

60

12.7

Cannabis possess/use

8,195

29.5

Stimulant possess/use

415

18.1

Heroin trafficking

74

23.7

Cannabis trafficking

3,478

30.8

Stimulant trafficking

187

17.0

106

New offenders defined as offenders without a prior record of conviction.
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Figure 4.13: Proportion of drug charges accounted for by “new” offenders
by drug type, 1996
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Re-offending

The Select Committee has used the data from the arrest database (arrests in WA from 1984 to
1995) and a statistical method known as failure or survival rate analysis to estimate the likelihood
or probability of re-arrest for ‘drug offenders’. This is used as a surrogate measure of reoffending.
These techniques enable certain questions such as “What is the chance of someone arrested for a
drug offence being arrested again?” or “What is the chance of someone arrested for a certain drug
offence being arrested for another drug offence again?” to be given a statistical answer.
Our analysis specifically looked at offenders who had been arrested of a drug offence and we
estimated (i) the ultimate (or life-time) probability of being arrested for any offence, and (ii) the
ultimate (or life-time) probability of being arrested for another drug offence. We also estimated
these probabilities for the single largest sub-group of drug offenders - the “users”.
Table 4.12 shows the results of the analysis by offender-type and prior record. Overall, the
probability of being re-arrested for any offence was 0.53 (53% or one in two) for drug offenders
with no prior record of arrest and 0.76 (76% or three in four) for offenders with a previous
history of arrest. That is, about one-half of all offenders without prior arrests are likely to be
re-arrested for any offence during their lifetime, while about three-quarters of drug offenders with
priors are likely to be re-arrested for any offence.
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Table 4.12:

Probabilities of re-arrest by offender type & prior record

Type of offender

P

CI

l

n

n-fail

No priors

0.53

(0.52,0.54)

0.0343

22,874

9,249

Priors

0.76

(0.75,0.77)

0.0689

15,566

9,997

No priors

0.30

(0.29,0.31)

0.0232

22,874

4,808

Priors

0.50

(0.49,0.52)

0.0232

15,566

5,022

No priors

0.51

(0.49,0.52)

0.0342

19,390

7,547

Priors

0.75

(0.74,0.75)

0.0692

15,473

9,704

No priors

0.26

(0.25,0.27)

0.0239

19,390

3,549

Priors

0.46

(0.44,0.48)

0.0239

15,473

4,555

All drug offenders (users & traffickers)
Re-arrest for any offence

Re-arrest for another drug offence

"Users" only
Re-arrest for any offence

Re-arrest for another drug offence

Note: P = probability, CI = confidence interval, λ = rate of failure, n = numbers of cases, n-fail = expected number of cases that will fail (reoffend).

Our analysis also found that drug offenders without prior records generally take longer to be rearrested (for any offence) than offenders with priors.
Naturally, the probabilities of being re-arrested for another drug offence were found to be lower
than those for any offence. For drug offenders without a prior record, the probability of re-arrest
for another drug offence was 0.3. Therefore, about 30% of drug offenders are likely to be rearrested for another drug offence during their life-time. For drug offenders with a prior record,
the likelihood of being re-arrested for another drug offence was much higher (50%).
Overall, “users” were found to have slightly lower probabilities of re-arrest than other drug
offenders.
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Table 4.13:

Trends in drug charges, 1990 - 1993

Type of offence

1990
n

1991
%

n

1992
%

n

1993
%

n

%

Population

1633.8

1636.1

1657.4

1676.4

Drug charges

10,668

12,042

12,388

10,871

Type of drug offence
Possess/use

5,430

50.9

6,234

51.8

6,562

53.0

5,694

769

7.2

1,026

8.5

1,097

8.9

976

9.0

Make/grow

1,184

11.1

1,468

12.2

1,532

12.4

1,307

12.0

Other (implements, premises)

3,266

30.6

3,314

27.5

3,197

25.8

2,894

26.6

Possess/use

8,696

81.5

9,531

79.1

9,748

78.7

8,584

79.0

Traffic

1,972

18.5

2,511

20.9

2,640

21.3

2,287

21.0

Sell/supply

52.4

Type of drug offence

Possess/use by drug type *
Heroin
Cannabis
Stimulants
Total

67

1.3

92

1.6

78

1.3

76

1.5

4,891

93.4

5,404

91.3

5,593

92.6

4,545

89.2

281

5.4

421

7.1

369

6.1

474

9.3

5,239

100.0

5,917

100.0

6,040

100.0

5,095

100.0

Trafficking by drug type *
Heroin
Cannabis
Stimulants
Total

61

3.2

88

3.6

56

2.2

37

1.7

1,696

89.3

2,138

87.9

2,300

90.6

1,860

86.6

143

7.5

207

8.5

183

7.2

251

11.7

1,900

100.0

2,433

100.0

2,539

100.0

2,148

100.0

All charges rate per 100,000 pop*
Heroin
Cannabis
Stimulants
Total

*

7.8

1.8

11.0

2.2

8.1

1.6

6.7

1.6

403.2

92.3

461.0

90.3

476.2

92.0

382.1

88.4

26.0

5.9

38.4

7.5

33.3

6.4

43.2

10.0

437.0

100.0

510.4

100.0

517.6

100.0

432.1

100.0

(excludes unknown drug types)
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Table 4.14:

Trends in drug charges, 1994 - 1996

Type of offence

1994
n

Population
Drug charges

1995
%

n

1996
%

n

1701.9

1731.7

1765.7

9,394

9,538

10,175

%

Type of drug offence
Possess/Use

4,900

52.2

4,845

50.8

5,165

50.8

809

8.6

892

9.4

1,023

10.1

Make/grow

1,121

11.9

1,162

12.2

1,186

11.7

Other (implements, premises)

2,564

27.3

2,639

27.7

2,801

27.5

Possess/use

7,460

79.4

7,475

78.4

7,963

78.3

Traffic

1,934

20.6

2,063

21.6

2,212

21.7

Sell/supply

Type of drug offence

Possess/use by drug type*
Heroin
Cannabis
Stimulants
Total

66

1.5

95

2.4

117

2.9

3,790

88.2

3,527

89.9

3,675

92.5

442

10.3

303

7.7

182

4.6

4,298

100.0

3,925

100.0

3,974

100.0

Trafficking by drug type*
Heroin
Cannabis
Stimulants
Total

35

1.9

35

1.8

56

2.8

1,584

88.0

1726

91.2

1797

91.5

182

10.1

132

7.0

112

5.7

1,801

100.0

1,893

100.0

1,965

100.0

All charges rate per 100,000 pop*
Heroin
Cannabis
Stimulants
Total

*

5.9

1.7

7.5

2.2

9.8

2.9

315.8

88.1

303.3

90.3

309.9

92.1

36.7

10.2

25.1

7.5

16.7

5.0

358.4

100.0

336.0

100.0

336.4

100.0

(excludes unknown drug types)
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Table 4.15:

Summary of characteristics of drug offenders & charges
by offence type, 1990 - 1996

Type of offence

1990

1991

1992

1993

1994

1995

1996

1990-1996

Possess/use charges
% male

85.4

85.2

84.6

84.1

84.6

83.8

84.3

4.0

4.9

5.0

5.7

5.9

7.6

6.6

% juvenile

13.4

13.6

10.0

10.5

9.8

8.8

8.4

% 18-25 yrs

55.9

53.4

54.9

53.3

51.8

52.7

51.9

% summonsed

21.1

32.2

34.3

39.7

41.3

46.8

51.7

%first-timers

33.5

30.4

27.9

27.8

27.7

27.7

na

% metro area

57.9

na

na

60.2

58.1

56.6

61.8

% Aboriginal

29.2

drug-type:
93.4

91.3

92.6

89.2

88.2

89.9

92.5

91.1

% heroin

% cannabis

1.3

1.6

1.3

1.5

1.5

2.4

2.9

1.7

%stimulants

5.4

7.1

6.1

9.3

10.3

7.7

4.6

7.2

Traffic charges
% male

85.2

85.6

85.2

83.3

83.6

83.1

85.2

% Aboriginal

2.9

2.8

3.1

4.3

3.7

6.0

6.0

% juvenile

6.8

8.2

6.0

6.5

6.0

6.6

5.6

% 18-25 yrs

43.4

39.8

41.5

42.1

37.5

38.2

35.3

% summonsed

14.8

21.3

23.7

26.0

29.1

32.7

36.3

%first-timers

34.0

30.3

29.7

27.6

26.4

28.4

na

% metro area

68.0

na

na

70.9

66.5

63.9

65.6

29.4

drug-type:
89.3

87.9

90.6

86.6

88.0

91.2

91.5

89.2

% heroin

% cannabis

3.2

3.6

2.2

1.7

1.9

1.8

2.8

2.5

%stimulants

7.5

8.5

7.2

11.7

10.1

7.0

5.7

8.2

Figure 4.14: Characteristics of offenders charged with possession/use offences
in WA 1990 - 1996
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Figure 4.15: Characteristics of offenders charged with trafficking offences 107,
1990 - 1996
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Figure 4.16: Comparison of user/trafficker characteristics of drug offenders
charged in 1996
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Trafficking offences defined as selling, supplying, manufacturing or growing illicit drugs.
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Figure 4.17: Characteristics of possession/use offenders by drug type, 1996
Heroin
Cannabis
Stimulants

Offender characteristics

First-timers

<=25 years

Aboriginal

Male

0

20

40

Percent

60

80

100

Figure 4.18: Characteristics of drug trafficking offenders by drug type, 1996
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Prices and availability of illicit drugs

The police are in a unique position to obtain detailed knowledge of price and availability of a large
range of illicit drugs. Information concerning the price and purity of heroin can be gained from
arrestees and through controlled purchases by police. The Select Committee is of the opinion that
this information should be utilised as indices of trends in the illicit drug market.
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There is a need for regular updates of typical street prices of drugs, to provide information about
relative changes in price and availability of heroin and other illicit drugs over recent years in this
State (Table 4.16). As can be seen in the following list of recent street values of commonly
available drugs, the wide range of forms by which illicit drugs can be sold also makes comparison
difficult over time.
Recommendation 53
That the WA Police Service jointly publish in conjunction with the WA Drug Abuse Strategy Office
quarterly statistical bulletins concerning trends in price, purity and availability of heroin and
other illicit drugs.

Table 4.16:

Prices of illicit drugs, 1993/94 - 1996/97

Type of drug

1994/95

1995/96

1996/97

$70-$100 per gram

1993/94

na

na

na

$25,000 - $30,000 per kg

na

na

na

leaf (foil) $20 - $25 per gram

na

na

na

leaf (1 lb) $2,000 - $3,000 per lb

na

na

na

Cocaine

$500 - $1,000 per gram

na

na

na

MDMA (ecstasy)

$30 - $70 per tablet

na

na

na

LSD

$20 - $25 per dose (tablet or square)

na

na

na

$8 per dose (bulk purchase)

na

na

na

sachet $100 (0.1 gm)

na

na

na

gram $500 - $1,000

na

na

na

$100 per 1 ml syringe

na

na

na

Amphetamines
Cannabis

Heroin
Homebake morphine

Source: Western Australian Police Service

4.4.1

Recent street values

Cannabis

Street value

1 gram (foil)

$20 to $25

1 ounce (oz)

$180 to $300

1 pound (1 lb)

$2,000 to $3,000

Hydroponics pound

$3,000 to $5,000

1 plant (1 metre high)

$1,000 (depending upon quality)

Heroin (diacetylmorphine)

Street value

0.1 gram

$100

1 gram

$500 to $1,000 (depending upon purity)

1 ounce (oz)

$10,000 to $15,000

1 pound (lb)

$100,000 to $135,000

1 quarter ounce (“Q”) = 7 grams

$2,000

Homebake

$100 per syringe

Ecstasy (MDMA)

Street value

Tablet or capsule

$30 to $70 (depending on availability)

Cocaine

Street value

1 gram

$500 to $1,000 (depending upon purity)

1 ounce (oz)

$10,000 to $15,000
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LSD

Street value

Tab

$20 to $25

Bulk

$8 to $12

Amphetamine (WA)

Street value

Street gram (0.7 grams)

$70 to $100

1/8 (“eighth” or “eightball” = 3.5 grams)

$250 to $300

1/4 (“quarter” or “Q” = 7 grams)

$400 to $450

1 ounce (oz)

$1,400 to $1,600

1 pound (lb)

$12,000 to $16,000

1 kilogram

$25,000 to $30,000

Source: Western Australian Police Service

4.5

Seizures

4.5.1

Seizures by State police

The Select Committee found difficulty in obtaining from the WA Police Service data in relation
to the quantities of drug seized. The reason for this gap stems from problems with respect to
definitional deficiencies and inconsistencies that were inherited from the former statistical system
following the transfer of data collection to the present computerised offence information system
(OIS). It is the view of the Select Committee that the police should maintain detailed information
about drug seizures as an indicator of changes in the structure of drug markets. This information
should be gathered in a single database and should include:
•
•
•
•

quantity seized (weight in grams, number of plants, number of dosage units, volume in mls etc);
price;
purity; and
the form in which the drug was produced (powder, tablets, impregnated paper etc).

As the illicit drug market is dynamic, with new formulations and modes of sale and preparation, it
is also important that regular analyses of seizures be conducted to monitor shifts in the types of
drugs available. An example of the use of testing of THCA levels from analyses of seized cannabis
plants was illustrated in the study of the value of the WA cannabis market in an earlier chapter.
The collation of the results of a large number of analyses by the Chemistry Centre, concerning
the purity levels of heroin seizures over a number of years, has also been referred to. This data has
pinpointed the importance of heroin purity as a factor in the spate of HRDs in this State over a
number of years.
It is also important to monitor changes in impurities in heroin available to drug abusers, to
provide warnings as required about risks posed to users from adulterants detected in black market
heroin. Agencies which have frequent contact with populations of injecting drug users (IDUs),
such as the WA AIDS Council (WAAC), which operates a mobile needle and syringe exchange
program (NSEP), are well placed to disseminate pertinent information to users, concerning
matters such as ‘dirty batches’ of heroin. The formal funding of the WA Drug Users Association
(WASUA) provides another forum by which health warnings can be disseminated to IDUs, with
possible secondary benefits of a perception that the police have a concern about the health risks
associated with the abuse of heroin.
While drug analyses have a primary forensic value, as this data is also of assistance to health
providers and policy makers, the Select Committee believes this data could be included in regular
statistical reports produced jointly by the Chemistry Centre and the WA Drug Abuse Strategy
Office.
The Select Committee believes the police should also be encouraged to undertake profiling of the
results of analyses of samples of heroin and other illicit drugs, to provide a more detailed
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knowledge base. This information has a number of applications, such as the identification of
syndicates of related dealers and monitoring changes in sources of supply.
Recommendation 54
That the WA Police Service undertake appropriate steps to overcome shortcomings in the police
database in the recording of the appropriate details of drug seizures in relation to any law
enforcement activities throughout the State.

Recommendation 55
That the WA Police Service, in conjunction with the WA Drug Abuse Strategy Office, monitor
changes in the impurities in heroin and in conjunction with relevant agencies publish regular
quarterly statistical bulletins which contain results from such analyses for dissemination through
health providers and the WA Substance Users Association and other appropriate organisations.

Recommendation 56
That the WA Police Service jointly publish in conjunction with the Chemistry Centre and the WA
Drug Abuse Strategy Office regular quarterly statistical bulletins to indicate and monitor trends in
purity levels of heroin and other illicit drugs.
Because of the present shortcomings in the WA Police Service’s computerised offence
information system, it is only possible to provide details of the quantities of drugs seized in this
State over the period 1984/85 to 1993/94 (Tables 4.17 and 4.18).

4.5.1.1

Cannabis

The significance of cannabis-related drug seizures, as compared to other drug groups, is illustrated
by the result that in the period 1984/85 to 1993/94 WA police seized:
• nearly half a million cannabis plants;
• 4.4 tonnes of cannabis as leaf; and
• just over 200 kgs of cannabis as resin.

4.5.1.2

Heroin

There has been an overall reduction in total heroin seizures in this State from 1984/85 to
1993/94. Over the 1984/85 to 1989/90 period, the aggregate quantity of heroin seized fluctuated
between 1 and 4 kgs per year (except for 1988/89, when an unusually large seizure was made),
compared to the 1990/91 to 1993/94 period, when a smaller aggregate quantity of heroin was
seized each year (in the range of 0.25 kg to 0.5 kg), except for 1992/93. Trends in seizures for
the period 1990/91 to 1994/95 are provided in Figure 4.19.

4.5.1.3

Homebake morphine

In the period 1984/85 to 1988/89, there were no seizures of homebake morphine. Seizures of this
drug, which is largely synthesised in small-scale laboratories from pharmaceutical preparations
containing codeine, peaked in the 1990/91 to 1991/92 period. 108 In late 1992 over-the-counter
sales of codeine preparations were restricted in this State.109 This seems to have been very
108

Bedford KR, Nolan SL, Onrust R, Siegers JD. “The illicit preparation of morphine and heroin from
pharmaceutical products containing codeine ‘homebake’ laboratories in New Zealand.” (1987) 34 Forensic
Science International 197.
109
Ilett K. “Is Panadeine Forte being overprescribed?” (1992) 156 Medical Journal of Australia 583.
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successful, in combination with police activity, as by 1994 no seizures of this drug were
recorded. 110

4.5.1.4

Amphetamines

There has been a substantial increase in the quantity of seizures of amphetamines each year from
1984/85 to 1993/94. In recent years the WA police have undertaken significant interdiction
activities which have resulted in the seizure of substantial quantities; for instance, about 14 kgs
were seized in 1992/93 and 15 kgs were seized in 1993/94. This trend is illustrated in Figure 4.20.

4.5.1.5

Cocaine

While there has been a degree of fluctuation in cocaine seizures over the period 1984/85 to
1993/94, the aggregate quantity being seized has increased slightly, especially in the period
1990/91 to 1993/94. In 1984/85 less than a gram of cocaine was seized. In 1993/94 WA police
seized just over 80 gms.

4.5.1.6

LSD

There has been an increase in the quantity of this drug seized in more recent years, with seizures
of large quantities of LSD doses each year between 1989/90 and 1993/94.
Figure 4.19: Annual state seizures of heroin (kgs), 1990/91 - 1993/94
1.40
1.20
1.00
0.80
0.60
0.40
0.20
0.00
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1991/92

1992/93

1993/94

1994/95

110

There was also a peak over this period in positive confirmations in urine scans of clients participating in the
WA methadone program. Cf Swensen G, Ilett K, Dusci L, Hackett LP. “Patterns of drug use by participants in
the WA methadone program, 1984-1991.” (1993) 159 Medical Journal of Australia 373.
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Figure 4.20: Annual state seizures of amphetamines (gms), 1984/85 - 1993/94
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Source: WA police service, annual reports

Table 4.17:

Annual quantities of state drug seizures by type of drug
1984/85 - 1988/89

Drug type
Heroin
Homebake Morphine

1984/85

1985/86

1986/87

1987/88

1988/89

1.339 kgs

1.018 kgs

4.454 kgs

2.193 kgs

22.782 kgs

na

na

na

na

na

Cannabis
(plants)

33297

37704

63353

44843

40498

(leaf)

362.829 kgs

300.924 kgs

234.392 kgs

270.25 kgs

271.171 kgs

(resin)

188.498 kgs

3.648 kgs

3.964 kgs

0.664 kgs

2.565 kgs

0.65 gms

32.86 gms

4.37 gms

12.7 gms

104.47 gms

Cocaine
Amphetamines

43.0 gms

97.4 gms

267.0 gms

1220.1 gms

2713.31 gms

LSD

143 doses

513 doses

1518 doses

710 doses

169 doses

na

na

na

MDMA (Ecstasy)
powder
capsules
tablets
Source: Western Australian Police Department, Annual Reports.
Note:
na = not available.
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10 gms

132 capsules
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Table 4.18:

Annual quantities of state drug seizures by type of drug
1989/90 - 1993/94

Drug type

1989/90

1990/91

1991/92

1992/93

1993/94

Heroin

1.17 kgs

0.255 kgs

0.488 kgs

1.265 kgs

0.385 kgs

Homebake Morphine

611 mls

1018 mls

954 mls

349 mls

-

Cannabis
(plants)
(leaf)
(resin)

36155

60675

53213

74656

38503

376.500 kgs

603.3 kgs

490.39 kgs

658.303 kgs

805.47 kgs

0.804 kgs

0.067 kgs

0.647 kgs

0.671 kgs

0.358 kgs

14.22 gms

501.29 gms

98.5 gms

56 gms

82.25 gms

Amphetamines

3210.69 gms

5,020.38 gms

8943.21 gms

13615.16 gms

14720.39 gms

LSD

6069 doses

6,185 doses

1555 doses

6076 doses

4365 doses

Cocaine

MDMA (Ecstasy)
powder

1.8 gms

2.2 gms

95 gms

-

-

capsules

7 capsules

-

20 capsules

128 capsules

7 capsules

tablets

13 tablets

261 tablets

187 tablets

103 tablets

141 tablets

Source: Western Australian Police Department, Annual Reports.

Data on the number of drug seizures does not record the quantities of drugs seized. However, it
does provide a measure of police activity with respect to different drug groups. There were a
number of notable trends in the number of seizures over the 3 year period from 1994 to 1996:
•
•
•
•

the number of amphetamine seizures dropped by 40%, from 932 in 1994 to 560 in 1996;
the number of cannabis seizures increased by 6%, from 12,828 in 1994 to 13,625 in 1996;
the number of heroin seizures increased by 150%, from 153 in 1994 to 382 in 1996; and
the number of hallucinogens seizures were relatively static, with 163 seizures in 1994 and 160
in 1996.

A more detailed analysis of the most recent period from the September quarter 1995 to the
March quarter 1997 provides a more fine grained picture of recent activity, especially in regard to
heroin (Table 4.20). (A specific analysis of police charges for Operation Final Dose are provided
in a later section.)
It can be seen that there was intensive activity by the WA police in the March and June quarters
1996. There were a total of 4,720 and 4,052 drug seizures in the two quarters respectively. In the
March quarter 1996, there was a total of 4,720 seizures. Of these, 4,377 (92.7%) were related to
cannabis - this is believed to reflect the seasonal variation in cannabis, as plants mature readily in
the late spring/summer period.
In relation to the two drugs of greatest concern, from the September quarter 1995 to the March
quarter 1997 the number of heroin seizures nearly doubled and amphetamine seizures declined
after peaking in the March quarter 1996 (Figure 4.21).
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Table 4.19:

Annual number of state drug seizures by type of drug, 1994 - 1996

Drug type

1994

1995

1996

932

716

560

7

5

14

12,828

13,824

13,625

Heroin

153

235

382

Hallucinogens

163

176

160

Steroids

24

30

19

Ecstasy

0

0

0

Other

197

250

256

Total

14,304

15,236

15,016

Amphetamines
Cocaine
Cannabis

Source: Offence Information System, WA Police Department
Note:
Quantities not available

Figure 4.21: Quarterly number of state seizures of selected illicit drugs
September quarter 1995 - March quarter 1997
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Source: WA police service, annual reports
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Table 4.20:

Drug type

Quarterly number of state drug seizures by type of drug
September quarter 1995 - March quarter 1997
95 Qtr 3

Other drugs
Amphetamine

95 Qtr 4

96 Qtr 1

96 Qtr 2

96 Qtr 3

96 Qtr 4

97 Qtr 1

75

76

68

81

75

66

92

137

115

148

135

123

95

112

Steroids

5

5

5

3

8

2

1

3,013

3,480

4,377

3,665

2,927

2,781

3,534

Heroin

65

53

69

105

85

121

125

Hallucinogens

22

30

35

51

43

31

41

3

14

18

12

17

16

11

3,320

3,773

4,720

4,052

3,278

3,112

3,916

Cannabis

Ecstasy
Total

Source: Offence Information System, WA Police Department
Note:
Quantities not available

4.5.2

Seizures: Federal Agencies

Federal police are primarily involved in the interdiction of drugs being brought into the country
and accordingly it is expected that their annual quantities of drugs may fluctuate from year to year
(Table 4.21). For instance, the AFP seized in 1991/92 a total 6.36 kgs of heroin, whilst in
1994/95 a total of 34.62 kgs of heroin were seized. There were also marked variations in seizures
of cannabis resin, with more than 3 tonnes being seized in 1992/93.
The recent drop in amphetamine seizures in 1995/96 and 1996/97 after seizure of a total of 3.46
kgs in 1994/95 may indicate that there is now limited availability of this drug. However, the
seizure of just over 15 kgs of cocaine in 1996/97 reinforces the need to be vigilant about this drug
becoming readily available, given the serious problems reported in the United States with its abuse.
Table 4.21:

Annual quantities (grams) drugs seizures by federal agencies,
1991/92 - 1996/97

Drug type

1991/92

Heroin

1992/93

1993/94

1994/95

1995/96

1996/97

6,360

14,991

12,393

34,620

na

na

plants

1,437

4,562

3,254,442

8,346

390

670

seed

1,308

1,865

347

103

728

41

resin

2,460

3,006,986

2,877

744

823

796

7

2

-

-

-

-

133

-

5

-

7

15,068

Cannabis

hash oil
Cocaine
Anabolic steroid

-

-

121

-

-

-

Diazepam

-

25

25

-

-

-

Barbiturates

-

10

20

-

-

-

27

1,681

2

3,459

1,021

197

LSD

1

4

6

24

141

<0.5 m

Methadone

-

-

-

1m

-

37

MDMA (Ecstasy)

-

2

< 0.5 m

3

645

4,939

Morphine

-

-

-

-

-

19
100

Amphetamines

Opium
seeds

994

399

65

5

< 0.05 m

straw

5,558

15

96

25

3

193

Prescribed drug

78

14

-

< 0.05 m

-

< 0.05 m

Psilocybin

26

-

-

-

-

-

Source: Australian Federal Police.
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4.6

Charges

4.6.1

Charges by WA police

The research by the Crime Research Centre outlined earlier in this chapter provided a detailed
analysis of recent trends in drug related charges in this State. Annual totals of charges in relation
to heroin, amphetamines, hallucinogens and cannabis (combined number of charges concerned
with plants, leaf material, resin and implements) for the period 1984/85 to 1995/96 provide a
longer term perspective on changes in the types of drugs dealt with by the WA police (Figure
4.22).
Over this 12 year period, there has been a general upward trend in the number of cannabis charges,
from a total of 4,560 charges in 1984/85 to a total of 11,738 charges in 1995/96. Of concern has
been an overall decline in the number of heroin related charges. A total of 265 charges were laid
in 1985/86 and since 1993/94 the number of charges has fluctuated between 90 and 120 per year.
The sharp increase in amphetamine charges from the late 1980s to 1993/94 reflects the intensive
police effort at dealing with this particular drug, which is now believed to be less available.

Figure 4.22: Annual number of heroin, amphetamines, hallucinogens & all
cannabis charges, 1984/85 - 1995/96
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Source: WA police service, annual reports

Interim Report Page - 146

1995/96

1994/95

1993/94

1992/93

1991/92

1990/91

1989/90

1988/89

1987/88

1986/87

0
1985/86

1984/85

0

Number cannabis charges/year

700
Number of other drug charges/year

12000

Heroin
Amphetamines
Hallucinogens
All cannabis

Chapter 4: Drugs and crime
Table 4.22:

Changes in annual state drug offences by type of offence,
1995/96 - 1996/97

Type of offence
Possess/use of drug
Sell/supply drugs
Cultivate drugs
Manufacture drugs
Undetermined drug offence
Possess drug implement
Total drug offences
Source:

1995/96

1996/97

8,138

6,933

Variation

484

520

+7%

1,807

1,609

-11%

-15%

10

2

-80%

310

341

+10%

519

3,545

+583%

11,268

12,950

+15%

Offence Information System, WA Police Department

It is suggested that the shift in emphasis by the WA police towards more serious drug offences
(trafficking, selling/supplying or manufacturing drugs) is supported by data contained in Table
4.22. While there was a decrease of 15% in the possession/use category of offences from 1995/96
to 1996/97, there was an extraordinary increase of nearly 600% in charges concerned with
possession of implements. It is believed that these charges involved possession of implements for
the smoking of cannabis.
Further investigation is required to confirm whether this large increase was due to an increased
number of raids of houses and other dwelling places, as it is believed that people would not usually
be found with smoking implements in public places. The seizures of such large numbers of
smoking implements may therefore have been fortuitous and incidental, as a result of raids
intended to detect other types of drugs.
The Select Committee notes with interest trends in the sentencing outcomes for drug charges
dealt with by the State DPP from 1993/94 - 1996/97 (Table 4.23). Over this 4 year period
typically about half of those convicted were imprisoned as follows:
•
•
•
•

284 (54.1%) in 1993/94;
190 (44.8%) in 1994/95;
186 (50.5%) in 1995/96; and
170 (55.3%) in 1996/97.

On the basis of information provided to the Select Committee by the State DPP, approximately 1
in 10 charges that went to trial either in the District Court or the Supreme Court resulted in
acquittal of those charged with drug offences (Table 4.24). A proportion of these charges may
have involved the trial of those charged with Federal offences.
Table 4.23:

Year

Annual outcomes of state drug charges laid by state DPP
1993/94 - 1996/97
CBO

CSO

Fine

GBB

ISO

PRO

1993/94

-

55

115

2

284

-

69

525

1994/95

-

40

115

4

190

-

75

424

1995/96

-

24

105

3

186

2

48

368

1996/97

17

13

86

-

170

7

14

307

Total

17

132

421

9

830

9

206

1,624

Source:

Prison

Office of WA Director of Public Prosecutions
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Table 4.24:

Annual number of state drug charges laid by WA DPP 1993/94 - 1996/97

Court

Charges laid under the MDA
by date lodged

Charges laid under the MDA
by date finalised

Not convicted

1993/94

476

482

49

1994/95

373

383

42

1995/96

345

331

23

1996/97

412

320

29

1993/94

2

1

-

1994/95

1

1

-

1995/96

-

-

-

1996/97

2

2

1

1993/94

478

483

49

1994/95

374

384

42

1995/96

345

331

23

1996/97

414

322

30

District Court

Supreme Court

Total Higher Courts

Source:

Office of WA Director of Public Prosecutions

4.7

Special operations by WA police

4.7.1

Operation final dose

The WA police launched Operation Final Dose in response to perceptions of visible drug use and
dealing, especially in the Northbridge and nearby inner city areas. Data was provided to the Select
Committee covering the 8 week period, from 11 August to 5 October 1997.
In this 8 week period a substantial amount of cannabis (just over 16 kgs of leaf and more than
1,300 plants) were seized. As expected, given the difficulty in their detection, smaller quantities
of heroin and amphetamines were seized (Table 4.25). A breakdown of the charges laid over the
period shows a peak in the fifth week, as the majority of charges involved consumer type
offences (use, cultivation and possession of implements) (Figure 4.23).
Of interest, a substantial number of cannabis charges concerning implements occurred in the fifth
week. In the remaining weeks, the majority of charges concerned possession or cultivation
offences (Figure 4.24). An interesting result from this intensive police campaign is that the
greatest number of heroin charges were laid in the earlier stages, suggesting that it is particularly
difficult to detect and prosecute those involved with this particular drug (Figure 4.25).
Of the 701 charges laid, 545 (77.7%) involved adults and 156 (22.3%) involved juveniles (Table
4.26). The Select Committee notes with concern that this information emphasises that only
about 1 in 5 offences involve females. Males represented a total of 456 (83%) out of the 545
adult charges and 127 (81.4%) out of the 156 juvenile charges respectively.
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Table 4.25:

Total quantities of drugs seized by type of drug, Operation Final Dose
11 August - 5 October 1997

Drug

Quantity

Amphetamine
Caps

27 caps

Powder

95.45 gms

Cannabis
Leaf

16,121.54 gms

Plants

1,377

Seeds

256

Hash resin oil

21 mls

Cocaine

0.2 gms

Heroin/morphine
Powder

94.465 gms

Liquid (homebake)

20 mls

LSD (impregnated paper)

86 trips

Methadone

50 mls

Source: WA Police Department

Figure 4.23: Weekly charges by degree of seriousness, Operation Final Dose
11 August - 5 October 1997
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Table 4.26:

Total charges by status and outcome, Operation Final Dose
11 August - 5 October 1997

Outcome

Adult
Male

Female

Arrests

236

41

Summons

220

48

na
456

JJT and caution
Total

Juvenile
Persons

Male

Female

277

17

4

21

298

268

29

4

33

301

na

na

81

21

102

102

89

545

127

29

156

701

Source: WA Police Department
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Figure 4.24: Weekly cannabis charges by type of charge, Operation Final Dose
11 August - 5 October 1997
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Figure 4.25: Weekly drug charges by type of drug, Operation Final Dose
11 August - 5 October 1997
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4.8

Proceeds of crime

The Select Committee notes that over the 9 year period from 1988/89 to 1996/97, the value of
property realised has been relatively small, except in 1990/91 and in 1996/97 where the value of
the realised property was about $640,000 and $1.3 million respectively (Table 4.27).
From 1986/87 to 1996/97 there have also been relatively small amounts realised from seizures in
this State by the Federal police under the Proceeds of Crime and Customs Acts (Tables 4.28 and
4.29).
The relatively small value of property seized under the relevant State and Federal proceeds of
crime legislation indicates there may be limitations under the present legislative regimes in
returning to the community significant amounts of property from those who deal and traffick in
drugs.
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Table 4.27:

Value of seizures ($) under Crimes (Confiscation of Profits) Act and
Misuse of Drugs Act, 1988/89 - 1996/97

Year

Crimes (Confiscation of Profits) Act
Restraining
orders

Misuse of Drugs Act

Forfeiture
orders

Pecuniary
penalty orders

nil

Total property seized

Restraining
orders

Forfeiture
orders

Value seized

Value realised

nil

185,419

84,510

269,929

nil

nil

nil

pre 1988/89

nil

1988/89

450,934

342,500

139,826

933,260

1989/90

563,574

406,087

53,617

23,670

94,984

578,921

15,916

1990/91

518,700

27,400

8,975

210,630

55,111

820,816

644,669

1991/92

473,000

159,025

33,250

933,438

246,155

1,844,868

303,854

1992/93

na

na

na

na

na

na

187,611

1993/94

na

na

na

na

na

na

168,004

1994/95

na

na

na

na

na

na

427,317

1995/96

na

na

na

na

na

na

209,914

1996/97

na

na

na

na

na

na

1,267,723

Source:

nil

Data for period 1988/89-1991/92 from National Crime Authority. Proceeds of Crime Conference, Sydney, June 1993 . Canberra,
Australian Government Publishing Service, 1994.
Data from 1992/93 from Annual Report of Office of WA Director of Public Prosecutions

Table 4.28:

Year

Value of seizures by Federal police under Proceeds of Crime Act,
1986/87 - 1996/97
Tainted property
orders (S 19)

1986/87-1992/93

Forfeiture orders
(serious offences) (S 30)

Pecuniary penalty
orders (S 26)

Cash

Total value

$1,021,380

$962,748

$93,250

na

$2,077,378

1993/94

$140,690

$445,106

$79,302

na

$665,098

1994/95

na

na

na

na

na

1995/96

0

0

$315,471

0

$315,471

1996/97

$4,450

$304,684

0

$80,201

$389,335

Source:

1986/87-1992/93, 1993/94 data provided by AFP, 1995/96 & 1996/97 data provided by Commonwealth DPP

Table 4.29:

Year

Value of seizures by Federal police under Customs Act
1986/87 - 1996/97
Forfeiture orders

1986/87-1992/93

Cash

Total value

$1,308,600

na

$1,308,600

1993/94

$318,000

na

$318,000

1994/95

na

na

na

1995/96

$360,100

$364,845

$724,945

1996/97

0

$26,353

$26,353

Source:

1986/87-1992/93, 1993/94 data provided by AFP, 1995/96 & 1996/97 data provided by Commonwealth DPP
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5.1

Introduction

This chapter provides an outline of a number of matters concerned with the identification of
those who come in contact with the criminal justice system, to ensure delivery of effective drug
treatment programs for offenders whilst under the management of the Ministry of Justice. The
material will indicate that intervention may occur at many points by magisterial or judicial action,
at the pre trial stage or as part of the sentencing process through the use of community based
orders, intensive supervision orders and other options.
Problems in managing those who are sentenced to a term of imprisonment are also considered,
even though it has usually been assumed that once in a secure environment, individuals will
become and remain abstinent. The advantages of identifying those with chronic drug problems at
the point of entry to the prison system are referred to, as initiatives implemented in other
jurisdictions suggest that if such individuals can be properly managed, the demand for drugs in the
prison system can be significantly reduced. The shortcomings in providing adequate longer term
supervision and assistance following release from prison, through the imposition of treatment
conditions of parole, are also addressed.
To provide a more detailed understanding of the effectiveness of offender based treatment
programs, it is necessary to have access to data in relation to outcomes, such as trends in the
levels of drug use in specific offender populations and the range of penalties imposed for non
compliance. Data from the annual census of Australian prisons is also considered, to identify
characteristics of offenders in prisons whose most serious offence was a drug offence. An analysis
of Western Australian sentencing practices compared to the other jurisdictions, according to
duration of actual sentences served and type of drug offence, is also provided.
Finally, to identify key issues involved in the diversion of drug offenders and of how other
Australian jurisdictions have utilised court mandated treatment of offenders with drug problems, a
consideration of diversion schemes is included. In conjunction with the material in relation to
diversionary schemes, an overview is also included of the approach taken in Singapore in dealing
with drug abusers in that country’s prison system, to indicate possible options for increased use of
coercive powers for treating offender drug problems.

5.2

Overview

There is a substantial agreement from a large body of research conducted over a number of years,
in Australia and in various overseas jurisdictions, which confirms high rates of drug abuse by those
who come into contact with the criminal justice system. There are differing views about whether
drug abuse generates crime, or that those who have a history of prior offending are likely to
engage in other deviant behaviours, including abuse of drugs. It was pointed out in a recent West
Australian study of violent property offenders that
“the relationship between crime and addiction is complex. ... There appears to be no clear
causal relationship. For example, we cannot conclude that drug use leads to crime or crime
leads to drug use. It is likely that the minority of drug users who do commit crime were
already engaged in criminal activities before becoming addicted. It is, therefore the
lifestyle that underlies both crime and drug use which provides the most informative
link.”111
There is research from this State 112 and a number of other jurisdictions,113 which is pertinent to
the issue of offenders with drug problems in correctional settings. While the Select Committee is
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Indermaur D. Violent property crime. Annandale, NSW, Federation Press, 1995, 55.
Indermaur D, Upton K. “Alcohol & drug use patterns of prisoners in Perth”. (1988) 21 Australian & New
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primarily concerned in this report with adult offenders, it should be noted that very high rates of
drug abuse are reported by young offenders.114 The issue of young people and drug abuse will be
addressed in the second report of the Select Committee.
It is known that when an individual becomes heroin dependent, he or she is much more likely to
engage in property and other forms of acquisitive crime. It is also recognised that relatively small
numbers of drug dependent individuals are likely to commit a large amount of crime. For instance,
it has been concluded in the United States that
“extensive research on the relationship between drug abuse and crime provides convincing
evidence that a relatively few substances abusers who have a severe drug problem are
responsible for an extraordinary proportion of crime”.115
This phenomenon is supported from the results obtained in a 1989 NSW survey of self reported
property crime by heroin dependent and non heroin using property offenders. In the survey 54
heroin users indicated they had committed a total of more than 5,000 offences involving stealing
of property with a value of more than $100 before their apprehension, whereas 51 non heroin
using offenders had committed about only 500 offences over the same period.116
Research cited in a comprehensive review of programs, designed to assist those with drug problems
in American correctional institutions, emphasises the particular difficulty faced in providing
effective long term programs following the release of prisoners to prevent their relapse into drug
abuse, with attendant likelihood of recidivism. A consistent theme in this review is the resource
intensive process involved in being able to treat those with long histories of drug abuse and to
implement effective programs to monitor and supervise the person on their release back into the
community. It was observed in the National Institute of Justice report that drug abusing offenders
“are responsible for a relatively large amount of crime. Among them the most predatory the heroin using ‘violent predators’ - committed 15 times more robberies, 20 times more
burglaries, and 10 times more thefts than offenders who do not use drugs. Studies
conducted among heroin users in Baltimore and New York demonstrated that active drug
use accelerates the users’ crime rate by a factor of four to six ... drug using felons are also
a primary source of failure on parole; that is, they constitute a disproportionate share of
repeat offenders. Sixty to 75 percent of untreated parolees who have histories of heroin
and/or cocaine use are reported to return to using these drugs within 3 months after release
and to become reinvolved in criminal activity. The ‘revolving door’ analogy epitomises
the situation with offenders who use hard drugs”.117
Recent research by self report involving a sample of 395 individuals at reception to NSW prisons
indicates that drug problems are also prevalent amongst Australian offenders, for instance: 118
• 20-40% of offenders reported they were withdrawing from alcohol and/or other drugs;
• 30-40% of offenders were receiving psychoactive medication;
• 70-80% of offenders were intoxicated when they committed the offence(s) for which they had
been convicted; and
113

Dobinson I, Ward P. Drugs & crime. A survey of NSW prison property offenders 1984. Sydney, NSW
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Lipton DS. The effectiveness of treatment for drug abusers under criminal justice supervision. Washington
DC, National Institute of Justice, US Department of Justice, 1995, 4.
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117
Lipton DS. The effectiveness of treatment for drug abusers under criminal justice supervision. Washington
DC, National Institute of Justice, US Department of Justice, 1995, 4.
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• 35-70% of offenders reported injecting drug use in the past 12 months.
It has been found that there are particularly high levels of drug abuse by female offenders. This
highlights the need for differentiated programs for men and women in a correctional setting. For
instance, NSW research conducted in 1993 involving a sample of 130 women, found that:119
• 62% reported being intoxicated by a drug at the time of offending;
• 46% had consumed drugs (excluding alcohol);
• of those intoxicated by drugs at the time of the offence(s), nearly two thirds had consumed
heroin, with pills being reported by about one third;
• 72% believed there was a relationship between their drug use and being jailed (with 50%
reporting committing crime to purchase drugs);
• 25% had obtained money through work in the sex industry; and
• one third had used heroin on a daily basis over the six month period prior to their
incarceration.
It must be emphasised that while the context of the discussion here has been in relation to illicit
drugs, in reality the majority of offenders also have concurrent patterns of alcohol and other
forms of substance abuse. Thus any drug treatment initiative targeted at offenders would be
ineffective if it failed to take account of the extensive level of problems, especially involving
alcohol.
“Conspicuous by its absence in the debate about drugs and their impact on the criminal
justice system has been alcohol ... whose relationship to violent crime and deleterious
impact on the health of those who enter the system is probably substantially greater than
that of illicit drugs. If the system becomes better able to reduce the demand for illegal
drugs and more effectively handle drug offenders, alcohol abuse may very well remain with
its attendant effects on criminal behaviour”.120

5.3

Management of drug use by offenders

The propensity to steal, commit armed robbery and commit other property offences is amplified
when an individual is dependent on heroin and other drugs. Accordingly there is a convincing
argument that drug using offenders should be required to participate in appropriate treatment
programs across all stages of the criminal justice system, and that such treatment programs have
abstinence as opposed to maintenance or substitution as their preferred outcome.

5.3.1

Court Diversion Service

The Court Diversion Service (CDS) operates at the earliest possible point of contact of an
offender with the court system, at the pre trial stage. The CDS in this State was established in
February 1988 as a service jointly run by the ADA, the MOJ and non government organisations
(NGOs). The CDS was intended to meet a number of objectives when established, which included:
• to coordinate and oversee the release on bail of people charged with certain types of drug
related offences;
• to reduce the rate of imprisonment in WA;
• to provide a consistent link between the criminal justice system and community based D&A
treatment providers; and
• to monitor and report on progress to courts, to facilitate the sentencing process.
The ‘diversion’ process entails attendance at a designated D&A program. At the expiration of the
bail period, when the offender returns to court to have the charge(s) dealt with, the court is
provided with a sentencing option by the CDS and NGO. The inducement for participation in the
CDS is that a court may be more willing to grant a non custodial order in lieu of other penalties on
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conviction, if the person has obtained a favourable report through attendance at the treatment
program. A more detailed discussion of the concept of diversion, including details of specific court
diversion schemes in other Australian jurisdictions is provided later in this chapter.
The exclusive criteria for referral to the CDS in 1988 were:
•
•
•
•

serious drug trafficking or dealing offences;
a history of prior convictions involving violence;
problematic or dependent use of alcohol or cannabis; or
a previous failure as a client of the CDS within the past 12 months.

The inclusive criteria for referral to the CDS in 1988 were:
• the use of an illicit substance; or
• a property offence where the offender was dependent or had a history of problematic use of an
illicit substance.
Over recent years, the CDS has adapted to an ever increasing number of referrals, without
expansion of its resource base.121 For instance, at its inception it was planned to provide a service
to 80 clients per year; however, in the 1996/97 year it dealt with a total of 458 referrals. The
CDS has had to adjust the level of service it can realistically provide to take account of its budget,
which in the year 1996/97 was $198,000. As a consequence of these changes the CDS is only able
to provide a service to those appearing at the Central Law Courts and to engage those persons
who can readily commute to the Perth city (Table 5.2).
Over the course of its operation, the CDS has had to adapt to changing patterns of drug use, which
(as was indicated earlier in the report) have over the last 2 to 3 years involved greater numbers of
heroin users. It is also suggested that the capability to assist young adults at the earliest possible
time in their drug using careers should be given a high priority. In support of this proposition,
representatives of the CDS appearing before the Select Committee suggested that the current age
limit of 17 should to be lowered. As can be seen in Table 5.1, the majority of the clientele are
young adults, typically males, from the 17-23 age group.
The Select Committee was informed that the MOJ will withdraw from the long established joint
arrangements with the ADA and re-establish the CDS as a program within the MOJ. The Select
Committee believes the excellent record of the CDS, which has been developed through good
working relationships with the courts over nearly a decade, could be disrupted by such changes
unless they are carefully managed.
Concerns were brought to the Select Committee’s attention about the impact on MOJ regional
branches following the closure of the ADA’s regional offices, as for a number of years nonmetropolitan MOJ clientele had made extensive use of ADA regional counsellors and professional
staff. It was anticipated that, in the longer term, the MOJ will be required to purchase drug and
alcohol treatment services from alternative providers, if they were available, in regional areas.
Given the arrangements to date with the ADA were unfunded, the MOJ will need to make
significant allocations for appropriate services to be provided to offenders.
Given these concerns, it would be preferable in the short term for present administrative
arrangements to be retained pending an evaluation of the impact of the absorption of the ADA
into the Health Department of WA as a specialist division and the transfer of the funding of
D&A services to the WA Drug Abuse Strategy Office.

121

Presently a coordinator, a court officer and an administrative assistant.
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Recommendation 57
That the Ministry of Justice treat the present administrative arrangements for the joint operation
of the Court Diversion Service as a ‘special case’ which should remain in place pending
clarification of the respective roles of the Alcohol and Drug Authority, participating non
government organisations and the WA Drug Abuse Strategy Office.

Recommendation 58
That an interagency review be conducted into the operation of the Court Diversion Service to
canvass the views of stakeholders and to identify areas for improving access to the service, in the
metropolitan and regional areas of the State.

Table 5.1:
Age group

Annual number of referrals by age and sex, Court Diversion Service,
1994/95 - 1996/97
1994/95

1995/96

17-23

136

159

24-30

79

110

30+

52

55

267

324

17-23

41

45

24-30

21

23

30+

21

21

Total

83

89

17-23

177

204

24-30

100

133

1996/97

Males

Total

362

Females

96

Persons

30+
Total
Source:

73

76

350

413

458

Court Diversion Service

Table 5.2:

Annual number of referrals by court of referral, Court Diversion
Service, 1994/95 - 1996/97

Referring court

1994/95

1995/96

1996/97

114

172

246

Fremantle Petty Sessions

30

16

31

Perth Children's Court

17

12

21

Perth District Court

31

30

38

1

3

1

21

25

40

Midland/Joondalup

4

7

24

Others (country)

0

3

3

218

268

404

Perth Petty Sessions

Perth Supreme
Armadale/Mandurah/Rockingham

Total
Source:

Court Diversion Service.

The Select Committee was very surprised to learn that no reliable statistics were available to
measure outcomes of participation in the CDS, including recidivism and long term abstinence. It is
believed there are serious shortcomings in the design of an appropriate database to record client
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outcomes through all stages of their contact. The database should include whether a client was
admitted to the detoxification program (if considered necessary), the number of attendances over
the period of assessment, reported drug use, gainful employment and participation in NGO
treatment programs.
Recommendation 59
That the Ministry of Justice, in association with participating joint agencies, implement a system
of regular statistical reporting to enable evaluation of outcomes, in particular in respect of
recidivism, achieved by clients who participate in the Court Diversion Service, to be published at
least on an annual basis.

5.3.2

MOJ drug strategy policy

The Select Committee was informed at hearings attended by MOJ representatives that the
Ministry was in the process of completing a drug strategy report, following a review of current
programs and an appraisal of approaches in and issues being dealt with by corrective services
departments in most other Australian jurisdictions. As a consequence of this process of review and
consultation throughout the Ministry, a number of changes have been flagged, which (once they
have been confirmed) will impact on some of the areas of concern to the Select Committee.
It is to be noted that comprehensive drug policies have been developed in a number of
jurisdictions, most notably NSW. The South Australian policy has reached the final draft stage and
it is expected it will be endorsed in the near future.
While the Select Committee believes that the MOJ has developed discrete programs to target
offenders with identified drug and alcohol problems, the need for treatment of offenders under
community orders or serving terms of imprisonment far exceeds the capacity available. The drug
strategy policy will clearly impose strains on the already scarce amount of resources available for
present programs. It is likely that in the longer term the MOJ will face acute resourcing issues in
being able to develop an appropriate level of service across all of its adult and juvenile
institutions, as well as through each metropolitan and non metropolitan community based
corrections divisional office.

5.3.3

Routine monitoring of drug use by offenders

It is suggested that there should be routine monitoring of drug use by offenders at the point at
which they have initial contact with the criminal justice system. 122 If a system of routine data
collection was instituted, preferably utilising objective data through urinalysis, it would be an
invaluable ‘early warning’ system and provide prevalence trends. The Select Committee’s
attention was drawn to a nation wide system that has operated in the United States for a number
of years, the Drug Use Forecasting System (DUF).
The DUF obtains data from the results of random anonymous and voluntary urinalysis test from
arrested offenders in a range of cities across the United States. DUF data is published on a regular
basis and is used as a key measure of prevalence. For instance, the results of DUF urinalysis testing
in 1989 confirmed that about one in five of those sample indicated the presence of two or more
drugs, with cocaine being the most prevalent drug. As DUF testing involves a number of different
jurisdictions, it also provides helpful regional profiles, as in the 1989 survey, with between one
quarter and three quarters of those tested being cocaine positive.123 Consistent with the magnitude
of the American cocaine problem, over the years DUF surveying has indicated this drug is closely
associated with crime in many cities in the US, with up to two thirds of arrestees testing cocaine
positive in 1992. Much lower prevalence rates were found for heroin and other illicit opioids.
122

Mason D, Birmingham L, Grubin D. “Substance use in remand prisoners: a consecutive case study”. (1997)
315 British Medical Journal 5 July.
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Cf United Nations, International Drug Control Program. World drug report. Oxford, Oxford UP, 1997, 97.
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Recommendation 60
That the Ministry of Justice, in consultation with relevant law enforcement agencies, institute a
State wide process for the mandatory and anonymous monitoring of drug use by offenders at the
time they first enter the criminal justice system.

5.3.4

Blood borne viruses

An area of concern is the risk of the transmission of blood borne viruses (BBVs) (such as HIV,
HBV and HCV) through high risk practices in the State’s prisons. There is an appreciation in
other jurisdictions that those entering prisons are at a high risk of having already contracted a
BBV.124 If those individuals who prior to their incarceration have been infected with a BBV and
on entry to prison continue to use drugs intravenously, there is every likelihood they will readily
infect other prisoners, as injection equipment is frequently shared between large numbers of
prisoners.125
The sharing of injection equipment in prisons means there are significant risks of large numbers
of prisoners being infected by BBVs, as N&S are only available in prisons as contraband and
accordingly are likely to be reused. The need to conceal syringes, that they are likely to have been
shortened and difficulties in cleaning them by bleach means that injecting drug use in prisons is a
particularly serious problem.126 An acknowledgment of this issue is contained in the National Drug
Strategy, with the recommendation that
“prisoners should be targeted in prevention and treatment activities, in particular,
hepatitis and HIV should be prevented; non medical drug use, and especially use by
injection, should be reduced; treatment should be increased in prison and finally offenders
should be diverted to community based treatment.”127
There are short term gains from the application of a broad spectrum of treatment interventions
in this area, which need to be maximised over the duration of the time in prison. It is essential to
also recognise long term gains from prison based programs, given appreciable risks faced by the
partners of prisoners through sexual contact when prisoners are released from prison. If injecting
drug use in prisons can be reduced to the lowest level possible, there are also obvious short term
benefits, to both other inmates of prisons and custodial staff working in the State’s prisons.
There are also attendant risks of transmission of BBVs through other high risk practices in
prisons, including unprotected consensual and non consensual sexual contact. These concerns were
highlighted recently, with reports of a HIV prisoner engaging in high risk practices in one of the
State’s medium security prisons. As a consequence of this particular incident, a total of 20 current
or former prisoners were tested. A total of 103 HIV tests (including these 20) were conducted at
the particular prison from 1 January to 21 August 1997.128
The MOJ has addressed this issue with the recent announcement of a trial distribution of condoms.
As indicated above, a more vexed issue concerns the sharing of non sterile injection equipment
when prisoners use heroin and other drugs that have been smuggled into the prison environment.
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It can be seen that an average of 20% of all tested prisoners were found to have a positive BBV
result, with results overall ranging from 10% to 35% positivity throughout the prison system
(Table 5.3).
Table 5.3:

Blood borne virus status at 20 August 1997, WA prisons

Prison

Number positive

Percent positive

Albany

Muster
192

45

24

Bandyup

105

27

26

Broome

55

11

20

Bunbury

183

19

10

Canning Vale

314

109

35

Casuarina

467

95

20

92

11

12

Greenough

176

38

22

Karnet

138

18

13

65

17

26

Remand Centre

167

13

8

Roebourne

106

19

18

151

19

13

2,211

441

20

Eastern Goldfields

Pardelup

Wooroloo
Total

Source: Ministry of Justice
Note:
These figures were obtained from the Med Alert system and represent confirmed positive cases of Hepatitis B, Hepatitis C and HIV.
There would be a number of prisoners particularly at the Remand Centre who would be new to the system and waiting on results.

5.3.5

Effective barrier control in prisons: contact visits

Prison administrators constantly grapple with the problem of illicit drugs in the prison system.
The Select Committee was informed that, in spite of surveillance and monitoring of contact visits
by closed circuit TV (CCTV), it is impossible to maintain an absolutely drug free prison. The
difficulties faced by prison administrators are clearly formidable, for contact visits are regarded as
a vital process to maintain a workable prison environment by rewarding prisoners for compliance
to prison rules and discipline.
It is possible the wearing of special overalls be required of prisoners at contact visits could
minimise the transfer of contraband from visitors to inmates. However, if such a provision was
selectively enforced against only prisoners known or suspected to be using, it could be construed as
discriminatory. The Select Committee also understands that specialised Xray machines for
installation at Casaurina and Canning Vale prisons are being considered, to detect drugs that are
being brought into the prison system via visitors at contact visits. These machines would be
relatively expensive to install and commission. For example, the cost of the American designed
AS&E Bodysearch microdose personnel inspection system would be in the order of US$220,000.
Clearly, the existing arrangements for the interdiction at the prison barrier are inadequate and
there patently is a need for improved resourcing and reducing legislative or procedural
impediments to enable more effective control of illicit drugs in the State’s prison system. The
evidence presented to the Select Committee demonstrated an extreme risk of the ease with which
illicit drugs can be smuggled into prisons during contact visits.
As it is believed there are deficiencies in the scope of the Prisons Act in relation to visitors,
reform is required to give prisons administrators wider and clearer powers to apprehend, search,
charge and refuse entry to those suspected or known to be involved in: bringing drugs or other
prohibited items into prisons; transactions such as arranging payments; and other actions which
further the trafficking of drugs into prisons or by prisoners.
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Recommendation 61
That the Prisons Act and regulations be amended to enable prisons administrators to effectively
deal with persons involved in bringing drugs into prisons, or being involved in actions which
facilitate dealing in drugs in prisons, by instituting a range of new measures including but not
limited to:
• the introduction of Xray screening of and an increased use of sniffer dogs to check all persons
and goods entering prisons;
• the wearing of overalls by prisoners during contact visits, where appropriate;
• an incentive based visitors contact system that discriminates in favour of prisoners who do not
receive or use illicit drugs;
• additional powers for prison officers to stop, detain and search all persons and property
entering or about to enter a prison;
• the power to exclude those visitors suspected of being involved in or proven to have been
involved in dealing in illicit drugs from entering or being near any prison; and
• that all detection methods be appropriately funded and resourced.

5.3.6

Comprehensive assessment

The routine comprehensive assessment of drug problems in offenders to determine their current
drug usage and possible treatment needs does not apparently occur in WA prisons. Prisoners are
routinely assessed with respect to their degree of risk for self-harm, with only 2 lines of
information as an open ended question in relation to drug and alcohol use or dependency,
Substance abuse history, on the Social Factors checklist form. The Select Committee was
informed that screening and assessment does occur in community corrections to contribute to a
Risk Score which determines the degree of intervention that an offender receives. However, the
comprehensiveness of this assessment is not known.
Routine screening and assessment of prisoners on reception in relation to the abuse of drugs and
associated personal, social, familial, legal and health problems (including HIV risk practices) does
occur in a number of other jurisdictions. It is noted that the NSW Department of Corrective
Services has adopted a proactive approach towards dealing with drug problems in the prison
system. The NSW approach emphasises the need for a thorough assessment of all prisoners at the
commencement of their term of imprisonment, through the use of a comprehensive drug and
alcohol assessment module.
The belief is that it is to the mutual benefit of the prisoner, the prison system and the wider
community if those prisoners with significant drug problems can be identified at the point of
entry into prison. The next step in the process is to engage such individuals into an effective and
relevant treatment process, with the initial object of psychologically and medically stabilising the
prisoner. The payoff for the prisoner, and the prison community into which he or she is placed,
is that with proper management of his or her drug problems the prisoner will not need to use
drugs.
Recommendation 62
That the assessment, management and treatment of offenders with licit and illicit drug problems
be an integral part of all institutional and community based programs, across all stages of each
offender’s contact with the Ministry of Justice.
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Recommendation 63
That the Ministry of Justice implement the use of more comprehensive drug and alcohol
assessment questionnaires and other appropriate measures as part of the reception process each
time a prisoner enter the State’s prison system.

5.3.7

Management of opioid dependent individuals

Every prisoner is required to receive medical assessment with 24 hours of their reception into a
prison, either performed by a medical officer or a nurse. There is not a standard approach to the
management of opioid dependent persons. Indeed, it is believed few dependent prisoners receive
adequate care, aggravated by a lack of a low value placed on pharmacotherapies and the
connotations of punishment if prisoners are placed in medical observation cells.
These concerns were supported by comments from MOJ witnesses and a number of organisations
and individuals who appeared at hearings or made in submissions. In NSW approximately 15% of
prison population receive methadone. In WA, there is no preparation prior to the release into the
community of prisoners at high risk of opioid abuse.
In 1997, two deaths of adult male prisoners occurred at Casuarina Prison; a 41 year old prisoner in
February and a 19 year old prisoner in March. The cause of death of these cases has not been
confirmed by coronial investigation (at November 1997). Preliminary toxicological data shows
that in both cases a variety of drugs were detected, including heroin (as monoacetylmorphine),
codeine and morphine. The presence of a drug commonly used to alleviate the symptoms of
vomiting and nausea, as well as a major tranquilliser, in one of these cases may suggest the
individual had been prescribed medication in the prison setting to alleviate drug withdrawals. This
data may support the perception that prisoners who are experiencing withdrawals in prisons also
contribute to the demand for heroin to be brought into prisons.
It is noted that in a number of other Australian jurisdictions, notably Victoria and NSW,
corrective services departments have recognised the need to have skilled personnel available to
treat drug problems in the prison context.129 The approach adopted by the NSW Department of
Corrective Services, where medical and related health services in prisons are provided under the
administrative control of the NSW Health Department, has much to commend it. The
involvement of community based health providers wherever possible has a number of advantages,
including that:
• this maximises the perception that health care providers working in correctional settings are
independent of prison administrators;
• it is consistent with trends in other contexts (such as psychiatric services) and in relation to
drug and alcohol programs, for medical and health services to be mainstreamed as much as
possible;
• community based health care providers are less likely to become isolated compared to those
who work only within a correctional context;
• it encourages the provision of methadone and other pharmacotherapies in prison settings; and
• the ongoing medical management of prisoners can be maintained after release from prison.
At this time the MOJ does not endorse the provision of methadone to people on remand, except
under very limited circumstances if the person is:
•
•
•

HIV positive,
pregnant, or
on short term remand (the meaning of short term is not clear).

129

Frank L, Pead J. New concepts in drug withdrawal, a resource handbook. Department of Public Health &
Community Medicine, University of Melbourne, 1995.
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Given the chronic nature of the abuse of heroin by a significant minority of prisoners, it is logical
that there is a need to provide appropriate pharmacotherapies to those prisoners who wish to
achieve an abstinence from drugs, by the use of drugs such as Naltrexone. It should be noted that
while the efficacy of Naltrexone to detoxify opioid dependents has been established, at present
trials are being conducted in a number of jurisdictions to consider the feasibility of using this drug
on a long term ‘maintenance’ basis.130
Recommendation 64
That the Ministry of Justice establish appropriate pharmacotherapies to address the rehabilitative
and treatment needs of prisoners with established histories of serious opioid abuse, with
appropriate legal coercion, with the ultimate aim of prisoners being drug free at the time of their
release from prison.
Experience from other jurisdictions 131 indicates that a significant number of prisoners will
successfully complete abstinence oriented programs which are well resourced and address their
specific needs. These programs appear to be particularly successful if they are able to create a drug
free environment, which involves motivated prisoners and if conducted by committed staff. Such
programs could be established as a type of prison within a prison, although it would be essential
that it not be regarded as constituting an additional punishment.
Recommendation 65
That the Ministry of Justice conduct a study into the feasibility of establishing a specialist drug
treatment program and facility within a designated institution which is targeted at prisoners with a
history of serious opioid abuse.

5.4

Drug use in prisons

The emphasis in WA prisons has been primarily on supply reduction, with a low priority given to
demand reduction. A more comprehensive approach to responding to drug problems would
contain following elements:
• supply reduction;
• demand reduction; and
• problem solving.
The object of problem solving would be to initiate early intervention to reduce long term
problems arising across the prison population. The object of early intervention is to identify,
assess and treat those individuals who have histories of serious drug abuse, and if who remain
untreated are likely to create considerable management difficulties, sustain the demand for drugs
within the correctional environment and add to the pressures for dealing in drugs within prisons.
There are two approaches followed by the MOJ to measure drug use by WA prisoners:
• screening by urinalysis of all prisoners, which is undertaken on a monthly basis with the object
of randomly sampling 5% of the State’s prison population; and
• targetted screening by urinalysis, instigated by prison staff if suspicious that a prisoner has
recently used drugs.
Three major groups of drugs are covered by routine urinalysis tests:
•

opioids;

130

Cf Australian Broadcasting Corporation. “Ultra rapid opiate detoxification”. Health Report 13 October 1997,
Radio National (transcript).
131
Mathias R. “Correctional treatment helps offenders stay drug and arrest free”. NIDA Notes July/August 1995
[http://165.112.78.61/NIDA_Notes/]
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•
•

cannabis; and
amphetamines.

It costs the MOJ about $10 per sample to screen for these 3 drugs and if screening for other drugs
is required this incurs an extra charge, for each additional drug analysis. As well, there is an
additional cost of $55 per drug for confirmation testing. It was estimated that the total cost of
the urinalysis testing in WA prisons in 1996/97 about $70,000.132 This cost should be regarded as
an underestimate, as it does not include staff, transport and other costs.
The authority for undertaking urinalysis tests of prisoners is derived from Reg. 26 of the Prison
Regulations 1982. The authority for imposing specific consequences on prisoners who have
confirmed positive test results is outlined in Rule 3L of the Director General’s Rules.133 The broad
power to deal with prisoners who breach rules is contained in the Prisons Act.134 A copy of
extracts from the relevant rules are contained in Appendix 2.
At present the MOJ does not routinely test for benzodiazepines (Valium, Serepax, Temazepam
etc) or antidepressants across the prison system. There is a belief that these groups of drugs,
which are restrictively prescribed in prison, are frequently abused by prisoners, especially at
Bandyup women’s prison. It is believed that targeted testing for benzodiazepines at Bandyup has
been carried out over recent years, whereas only in recent months has testing been carried for
these drugs at Casuarina and Canning Vale prisons.
Responsibility for the collation and distribution of urinalysis testing data rests with the MOJ’s
Information Analysis Unit, which provides monthly summary reports to management. The
response to the presence of drugs that have been detected by urinalysis is determined in terms of
security issues, rather than as an indicator of the need for treatment programs and associated
health issues. As the results of urinalysis testing are not entered into a computerised database, the
capabilities for monitoring and reporting appear to be substantially limited.
It is suggested that an arrangement should exist whereby urinalysis results are reviewed and
analysed by an external body, such as the University of WA’s School of Public Health, to provide
the MOJ with a broad overview on the prevalence and trends in the abuse of drugs in the State’s
prisons. As this information is clearly of public interest, is a useful planning tool and is an
objective measure of effectiveness of MOJ programs established to manage drug problems, the
analysis should be published on at least an annual basis. There should also be consideration for
other indices of drug abuse, such as high risk practices, which could also be incorporated in such
analyses.

Recommendation 66
That the Ministry of Justice routinely collate and publish results of urinalysis testing to establish
indicators of drug abuse to be utilised by health service providers and other relevant groups, such
as the Substance Use Resource Unit.

Recommendation 67
That the Ministry of Justice, in association with external independent researchers, publish on at
least a biannual basis analyses of prevalence and trends in indices of drug abuse in prisons.

132

Note: The contract for analysis of urinalysis was awarded to the PathCentre in October 1996. The actual cost
of testing is subject to a confidentiality clause.
133
The Director General’s Rules are accessible to all prisoners and prison staff.
134
Ss 7, 35 (4), 36.
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5.5

Drug use by offenders in community programs

There is a mixture of professional and non professional staff at the Ministry’s community based
centres (CBCs), though there is movement towards employing more professional staff.
Professional staff come from a wide range of disciplines, with an emphasis on behavioural
sciences. Whereas previously juveniles and adult offenders attended separate facilities, the
management of adult community corrections and juvenile justice has been amalgamated from 31
March 1997 with services for both groups provided at most centres.
Metropolitan CBCs are located at:
•
•
•
•
•
•
•
•
•
•

Perth city (Milligan Street, recently opened after transfer from Northbridge location)
Mount Lawley
Maddington
Bentley
Joondalup
Mirrabooka
Midland
Fremantle
Rockingham
Mandurah

Non metro CBCs are located at:
•
•
•
•
•
•
•

Broome
Roebourne (services Port Hedland and Karratha sub offices)
Geraldton (services Meekatharra and Carnarvon sub offices)
Eastern Goldfields (services Esperance sub office)
Northam
Bunbury
Albany (services Narrogin sub office)

5.5.1

Testing for drugs by community based services

The application of harm minimisation principles poses considerable professional and practical
problems for the MOJ. Whilst abstinence is regarded as the primary objective, as relapse has
always been recognised as an inherent possibility, offenders are assessed as to progress and, if
considered necessary, required to submit to urinalysis testing. The dominant practice of CBC
officers is to balance rehabilitation and community protection.
The balancing of these issues is explicated in a useful discussion paper issued by Warminda
Intensive Intervention Centre addressing principles of drug use reduction and harm minimisation,
which proposes that screening be restricted to those drugs which are clearly linked with
criminogenic behaviour resulting in community safety issues, with graduated responses to positive
tests. (See Appendix 2.)
The MOJ’s adult community based services are trialling, with a private company and a large
pathology company, the application of sweat or dermal patches as a method of detecting drugs
(cocaine, opiates, amphetamines, PCP, cannabinoids). This technology promises various
advantages compared to reliance on urinalysis, such as being able to directly detect the presence of
heroin (diacetylmorphine).135 Urinalysis testing determines the presence of heroin by the
presence of an opioid positive result, which needs to be confirmed by further analyses for specific
metabolites.
The Ministry indicated to the Select Committee that it was difficult to accurately determine the
number of offenders who have conditions of drug treatment as a condition of their orders. To
accurately determine the number of such orders, and compliance with orders by consideration of
135

Swan N. “Sweat testing may prove useful in drug use surveillance”. NIDA Notes September 1997.
[http://www.165.112.78.61/NIDA_Notes/]
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urinalysis and self report data, it would be necessary to examine each paper file, an obviously
timely and resource intensive process.
The computer system for adult offenders may suffer data integrity problems but with time could
give an approximate guide. This facility is not available with the juvenile system, which is a
separate system. A difficulty to be resolved in order to obtain up to date information is that the
ongoing nature of the case management process is largely paper based, and each CBC maintains a
separate database which contains a limited amount of information which is not centrally linked.
There are a number of advantages in the MOJ maintaining databases which contained information
about offenders performance over the duration of orders to:
• provide indicators of efficiency and effectiveness; and
• improve the confidence of the courts that orders are being carried out.
This data should also be analysed in conjunction with an external body, such as the University of
WA’s School of Public Health, and published as regular reports to inform the community that
efforts are made to assist a population of persons with acknowledged serious drug problems. Given
that good results can be obtained through court ordered treatment, the public dissemination of this
information can improve the esteem of offenders and acknowledge their participation in
treatment and rehabilitation programs.
Recommendation 68
That the Ministry of Justice establish an integrated information system to routinely collate
information with respect to offenders under community based orders in terms of their compliance
with orders and outcomes from interventions.

Recommendation 69
That the Ministry of Justice should in association with external independent researchers, publish
on a quarterly basis analyses of prevalence and trends in indices of drug abuse and other
outcomes of offenders under community based orders.

Recommendation 70
That the Ministry of Justice ensure that it provides comprehensive measures of outcome (such as
recidivism rates, reported levels of drug use and breaches of orders) and relevant demographic
and offence data, in relation to all types of orders of those under community based programs.

5.5.2

Results of testing for drugs by community based
services

It is not possible to obtain the number of urinalysis tests performed in 1996/97. It is believed that
there is a low frequency of testing of this population. The Community Corrections Urinalysis
Policy states that where urinalysis is appropriate, it should occur regularly during the first third of
an offender’s order. A frequency of twice weekly is considered reasonable, usually with at least a
two day break between. In addition the element of surprise is desirable, so that scheduled dates of
the week for testing should be varied.
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5.5.2.1

Reliability issues

There are significant organisational issues in being able to reliably test offenders. As CBCs do not
contain appropriate facilities for taking supervised urine specimens, clients need to go to a
regional hospital or other similar facility. In addition to the problems with supervision, unless
testing is random, clients have ample opportunities to provide false specimens. There seems little
advantage in instituting urinalysis testing given these shortcomings (in the short term). The use of
dermal patches may be advantageous; however, their use raises privacy concerns as they would
clearly identify the wearer’s status to others.
In addition to the low frequencies of testing, there also appears to be problems associated with
determining what classes of drugs should be targeted through urinalysis screening. An example of
this type of problem is where a parole order may specifically encompass only the non use of
opiates. This means that if the client abuses other classes of drugs, this is unlikely to be detected
and he/she would not be in breach of the order.

5.6

Relationships with drug and alcohol providers

There is generally a limited capacity for community corrections officers to treat people with
substance abuse problems. There has been a heavy reliance on community based organisations to
provide this service. Recently the MOJ has negotiated with the ADA to provide two pilot training
courses to re-accredit longer serving staff and accredit newer staff with the capability to assess,
refer and provide brief intervention treatment strategies with appropriate offenders. In general
terms, treatment programs are regarded as an area of work that can properly be contracted out to
enable CBS officers to concentrate on professional assessment and case management.
Historically the ADA has played a key role (along with other voluntary organisations) in meeting
much of the Ministry’s treatment needs. With the devolution of the ADA and the contracting out
of ADA services to NGOs, the MOJ may face substantial problems should the NGO providers
require payment for services provided to offenders. This is increasingly likely as the Ministry
establishes accountable program standards.

5.6.1

Funding of D&A programs

5.6.1.1

Adult community based services

Each branch manager has discretionary local funds for purchasing programs. Examples of
particular initiatives include a contract between the Pilbara Office and Holyoake to run a drug use
awareness and harm minimisation program in Nullagine and Port Hedland, and a contract between
the Roebourne office and the Aboriginal Medical Service for a similar course during 1996-97.
Under some circumstances some adults offenders are expected to negotiate and pay their own fees
with NGOs.

5.6.1.2

Juvenile community based services

In 1996/97, funding of provider organisations was as follows (Table 5.4):
Table 5.4:

Funding of juvenile community based organisations, 1996/97

Organisation

Funding

Holyoake

$90,000

Yirra

$60,000

DrugARM 136

$20,000

Teen Challenge137

$40/day

136
137

Supervised bail program to provide one bed.
Fee for service at Esperance facility.
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In the past Palmerston Farm was funded by MOJ to provide juvenile residential places. This is
now provided through the WADASO.

5.6.1.3

Juvenile community based services other providers

In 1996/97 the MOJ also funded a number of other community based organisations, which
included a component of dealing with drug problems within their program (Table 5.5).
Table 5.5:

Funding of other juvenile community based services, 1996/97

Organisation

Funding

Aboriginal Urban Services - Koombah Jenn)

$65,110

Armadale Gosnells District Youth Resources

$115,000

Belmont Aboriginal Neighbourhood Centre

$37,500

Burdiya Aboriginal Corporation (YONGA)

$11,300

City of Cockburn - Brokerage Program

$31,763

City of Cockburn - Cockburn Community Youth Program

$59,696

Geraldton Street Work Aboriginal Corporation - Streetwork Program

$126,000

Goldfields Youth Action Centre - Automotive Training Program

$113,000

Halls Creek Youth Service - Local Offender Program

$47,200

Hedland Youth Involvement Council - Offender Program

$57,695

Kellerberrin Family Share & Care Program

$20,000

Koondoola & Girrawheen Youth Auto Program

$86,777

Lockridge Youth Service

$17,000

Northam Youth Outreach

$52,000

Nyininy Aboriginal Corporation

$55,000

Rockingham/Kwinana Youth Skills Training Scheme Inc

$90,000

Rotary Club of Carnarvon

$90,000

Relationships Australia - Steering Clear Program

$38,140

Town of Bassendean - Access & Bridging Course

$35,320

Town of Bassendean - Youth Project

$27,000

Youth Legal Service - Law Education Program

$40,000

Youth Legal Service

$115,000

YMCA - Worksyde

$193,801

Wanneroo Youth Activities Centre

$56,000

5.6.1.4

Juvenile custodial services

The MOJ also has funded (on a limited basis) organisations to provide drug services, typically of
an educational nature, to juveniles in custodial settings (Table 5.6).
Table 5.6:

Funding of juvenile custodial services, 1996/97

Organisation

Funding

Holyoake

$22,000

NASAS 138

na

Note
In the past Palmerston and Yirra were funded by MOJ, but no contractual arrangements with the
MOJ since September 1996. These organisations are now funded through WADASO.

5.6.1.5

Community based services

Proposal under consideration
Warminda Intensive Intervention Centre139
Targeted at 16-21 year high risk offenders, involving content covering:

138
139

Only funded to end of March 1997.
This application is awaiting the Attorney General’s approval.
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•
•
•
•

substance use
cultural awareness
recreation
first aid

The proposal includes a set of clear guidelines for responding to detected drug use by offenders.
See Appendix 2.

5.6.2

Substance Use Resource Unit

The Substance Use Resource Unit (SURU) provides services to adults in prisons, emphasising
treatment opportunities. 140
In early 1996 the type of service being offered changed to a 4 level hierarchy of needs, with
services only provided to two high risk groups. The current service involves courses of 5-6 week
duration, targeted at prisoners completing their sentences, with initial one-to-one session, with 10
sessions in group format including work book and then a one-to-one session at completion. In
1996 SURU conducted 13 groups which had a total of 222 participants.
There is some variation between institutions, eg at Bandyup only provide counselling sessions, not
group format.
As regional prisons have difficulties in accessing SURU program, they are reliant on contracts
with local service providers. However, concerns about adequacy of service providers in some
regional areas and difficult to evaluate services provided.
Regional programs funded by local prison administrations include:
•
•

Greenough Prison (a 6 session course run by Holyoake);
Broome, St John’s Centre (deals only with alcohol, focuses on violence and sex offenders, 14
sessions); and
Roebourne (Aboriginal health provider, provides 12 hour alcohol awareness course).

•

In 1996/97 the total cost of running the SURU was about $350,000, which consisted largely of
salaries (Table 5.7):
Table 5.7:

Budget of Substance Use Resource Unit, 1996/97
Funding

Staffing - 5 FTEs
Contracts
Associated costs
Total

$220,000
$96,000
$38,000
$354,000

In contrast to the very limited nature of the MOJ structure for providing and overseeing prison
based drug and other drug programs, the NSW equivalent to SURU has more than 50 FTEs, for a
prison population of 6,000, compared to WA’s prison population of about 2,300.

5.7

Data on use of drugs by offenders

5.7.1

Community based programs

As indicated earlier, it was not possible to obtain data as to the outcomes in relation to the more
than 11,000 offenders who were subject to community based orders with conditions applicable to
licit or illicit drug abuse. Of interest, just over one quarter of these orders involved Aboriginal
persons (Table 5.8).

140

Note: A pre and post release service is provided by D&A providers which is funded by the WADASO.
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Table 5.8:

Number of persons with community based orders with urinalysis,
alcohol or drug special conditions by Aboriginality, 1996/1997

Aboriginality

Males

Females

Persons

Aboriginal

2,436

718

3,154

Non Aboriginal

6,463

1,410

7,873

Unknown race

399

181

580

9,298

2,309

11,607

Total
Source: Ministry of Justice

5.7.2

WA prisons

The MOJ undertook a total of 2,939 urinalysis tests of prisoners in 1996/97 (Table 5.9). This
testing of the WA prison population involved 1,444 random tests and 1,495 targeted tests. As
may be expected, nearly 40% of targeted tests were positive compared to nearly 25% of random
tests.
The most frequent drug detected was cannabis, with 618 (66.9%) of positive drug tests reporting
the presence of this drug. The next most frequent drug detected was heroin, which was present in
194 (21.0%) of positive tests (Table 5.10). As these results are in relation to single counts of
drugs detected, it is not possible to indicate how many tests involved the presence of more than
one drug in a single sample.
The urinalysis results for the period February 1995 to May 1996 were analysed by a different
laboratory, which enables a more detailed analysis of trends over the period and differentiation
between institutions according to whether they were open (low security) or closed prisons.
As different methods of analysis have been used for those tests conducted in 1996/1997 compared
to earlier testing, there are problems in making comparisons. The former laboratory used lower
immunoassy cut off levels, based on the NIDA standard. 141 As the higher immunoassay cutoff
levels used by the PathCentre are based on an occupational standard,142 data for the 1996/97 will
provide lower rates of drug detection, possibly resulting in up to a 25% lower levels of positivity
compared to the analysis of urine specimens prior to July 1996. The occupational standard
immunoassay test cutoff levels (µ/L) for major drug groups are as follows:
•

Opiates

300

•

Sympathomimetic amines

300

•

Cannabis metabolites

50

•

Cocaine metabolites

300

•

Benzodiazepines

200

141

Hawks RL, Chiang CN (eds). Urine testing for drugs of abuse. Rockville, MD, National Institute on Drug
Abuse, 1986.
142
Standards Association of Australia. Australian Standard AS 4308-1995. Recommended practice for the
collection, detection and quantification of drugs of abuse in urine. Homebush, NSW, Standards Australia,
1995.
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Table 5.9:

Types of urinalysis testing conducted in prisons, 1996/1997

Type of test

Positive results

Tests performed

n

%

Random

333

23.1

1,444

Target

591

39.5

1,495

Total

924

31.4

2,939

Source: Ministry of Justice

Table 5.10:

Frequency of drugs detected in prisons, 1996/1997

Type of drug

n

%

Cannabis

618

66.9

Opiates

194

21.0

Amphetamines

21

2.3

Other or attributed to medication

91

9.8

Total positive results

924

100.0

Source: Ministry of Justice

The approach adopted with random drug testing is for 5% of the State’s prison population to be
sampled once per month for the presence of three drugs, cannabis, opioids and amphetamines. It
can be seen over the period February 1995 to May 1996 that the percentage of opioid positive
random urinalysis tests fluctuated at around 5% of all samples, with results of 10% or above
recorded in only two months, March 1995 and May 1996 (Figure 5.1).
The aggregated data for the 15 month period indicates that the highest proportion of THCA (the
active metabolite of cannabis) positive results occurred at the CWC Remand Centre and Pardelup
and Wooroloo prisons (Figure 5.2). The higher levels for the remand centre may reflect sampling
of prisoners recently received into prison, as some drugs may be detectable for a number of days
after last use, as follows:
•

amphetamines

2 - 4 days

•

ecstasy

2 - 4 days

•

diazepam

1 - 2 days

•

temazepam

1 - 2 days

•

cocaine

12 hrs - 3 days

•

heroin

1 - 2 days

•

cannabis
•

casual use

2 - 7 days

•

heavy use

up to 30 days

•

alcohol

12 - 24 hrs

•

buprenorphine

2 - 3 days

•

methadone

2 days

•

LSD

2 - 3 days

It is possible the levels at the two other prisons may reflect greater opportunities at these places
to access cannabis.
The relationship between the security level of prisons and levels of detected opioid use are
outlined in Figure 5.3. The mean level of positivity for closed prisons was 5.3% compared to a
mean of 1.3% at open prisons (Table 5.11). This pattern appears to reflect differences in
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prisoners, as possibly those who are incarcerated for serious crime are more likely to be involved
in heroin and other illicit opioid use. An overview of the patterns of detected levels of THCA by
type of prison is outlined in Table 5.12. It is of interest that over the period of time surveyed
there was a shift with higher levels of positivity being recorded in closed prisons compared to
open prisons (Figure 5.4).
In the year 1996/1997 a total of 850 charges were laid in WA prisons in relation to the abuse of
illicit drugs, with a further 55 charges in relation to the abuse of licit drugs (Table 5.13). As is
noted above (Tables 5.9 and 5.10), over this period there were 924 positive drug tests in WA
prisons, of which 618 (66.9%) involved cannabis, 194 (21.0%) involved opioids and 21 (2.3%)
involved amphetamines, with the remaining 91 (9.8%) tests concerned with licit drugs.
On the basis of this data, a total of only 26 charges were laid in relation to the 618 cannabis
positive tests. However, the accuracy of the data in Table 5.13 needs to be confirmed given these
discrepancies. The 824 outcomes concerned with respect to non cannabis drugs involved a total of
215 opioid and amphetamine positive drug tests. The more severe penalty outcomes for non
cannabis detection may reflect the much greater seriousness involved with the abuse of drugs such
as heroin in prisons.
It is noted that the most frequent outcome involved confinement to a punishment cell, with 314
(38.1%) charges dealt with in this fashion. A further 279 (33.8%) charges were dealt with by
payment of restitution (presumably a ‘fine’ in the prison context) and 128 (15.5%) charges
resulted in forfeiture of remission. If the MOJ adopted the thrust of recommendations in this
report with respect to the provision of treatment in prisons, an alternative outcome in cases
involving heroin abuse could be entry into an appropriate treatment program in prison.
Recommendation 71
That the Ministry of Justice determine a policy requiring admission into appropriate treatment
programs, including a specialist drug treatment facility, in relation to those prisoners who test
positive for opioids and other drugs of dependence, with abstinence as a preferred outcome.
Figure 5.1:

Monthly random urinalysis testing, % opioid, THCA and amphetamine
positive results in prisons, February 1995 - May 1996

25%
Amphetamines
Opiates
THCA

20%

15%

10%

5%

Source: Ministry of Justice
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Figure 5.2:

Mean random urinalysis testing, % opioid & THCA positive results by
prison, February 1995 - May 1996
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Table 5.11:

Wooroloo

Roebourne

Pardelup

Karnet

Greenough

E Goldfields

Casaurina

Canning Vale

Source: Ministry of Justice

CWC Remand

Bunbury

Broome

Bandyup

Albany

0%

Monthly random urinalysis testing, number and percentage of opioid
positive results by type of prison, February 1995 - May 1996
Closed prisons

Open prisons

All prisons

No.

%

No.

%

Feb-95

5

5.2

1

Mar-95

8

7.0

3

Apr-95

4

3.9

May-95

8

5.5

Jun-95

6

Jul-95

All samples

No.

%

1.0

6

6.2

97

2.6

11

9.6

114

1

1.0

5

4.9

103

1

0.7

9

6.2

145

5.1

2

1.7

8

6.8

118

6

4.9

4

3.3

10

8.2

122

Aug-95

6

5.3

2

1.8

8

7.1

113

Sep-95

4

3.4

1

0.9

5

4.3

116

Oct-95

4

3.6

2

1.8

6

5.4

111

Nov-95

6

4.8

0

0.0

6

4.8

125

Dec-95

7

5.7

2

1.6

9

7.3

123

Jan-96

3

2.9

3

2.9

6

5.9

102

Feb-96

9

7.4

0

0.0

9

7.4

122

Mar-96

9

8.1

0

0.0

9

8.1

111

Apr-96

2

1.8

0

0.0

2

1.8

112

May-96

12

8.8

2

1.5

14

10.2

137

Total

99

5.3

24

1.3

123

6.6

1871

Source: Ministry of Justice
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Figure 5.3:

Monthly random urinalysis testing, % opioid positive results by type
of prison, February 1995 - May 1996
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Table 5.12:

Monthly random urinalysis testing, number and percentage of THCA
positive results by type of prison, February 1995 - May 1996
Closed prisons

Open prisons

All prisons

All samples

No.

%

No.

%

No.

%

Feb-95

6

6.2

11

11.3

17

17.5

97

Mar-95

10

8.8

14

12.3

24

21.1

114

Apr-95

16

15.5

9

8.7

25

24.3

103

May-95

17

11.7

4

2.8

21

14.5

145

Jun-95

4

3.4

5

4.2

9

7.6

118

Jul-95

10

8.2

7

5.7

17

13.9

122

Aug-95

12

10.6

5

4.4

17

15.0

113

Sep-95

12

10.3

4

3.4

16

13.8

116

Oct-95

15

13.5

4

3.6

19

17.1

111

Nov-95

9

7.2

6

4.8

15

12.0

125

Dec-95

14

11.4

3

2.4

17

13.8

123

Jan-96

11

10.8

7

6.9

18

17.6

102

Feb-96

18

14.8

8

6.6

26

21.3

122

Mar-96

12

10.8

3

2.7

15

13.5

111

Apr-96

15

13.4

6

5.4

21

18.8

112

May-96

18

13.1

8

5.8

26

19.0

137

Total

199

10.6

104

5.6

303

16.2

1871

Source: Ministry of Justice
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Figure 5.4:

Monthly random urinalysis testing, % THCA positive results by type
of prison, February 1995 - May 1996
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Table 5.13:

Total drug related charges in prisons by outcome, 1996/1997

Outcome

Use/possession of Illicit drugs
Non-cannabis

Cannabis

Licit drugs
Use drugs
Use/in possession
otherwise prescribed
of alcohol

Glue/toluene/
intoxicant

Cautioned

2

-

-

-

-

Confined to quarters

1

-

1

3

-

Property confiscated

1

-

-

-

-

12

-

1

-

-

Forfeit special remission

6

-

-

-

-

Gratuities cancelled

1

-

1

2

-

Forfeit remission

128

9

1

2

1

Pay restitution

Charge dismissed

279

10

2

3

-

Loss of reduction or sentence

2

-

-

-

-

Refer to visiting justice

9

-

1

-

-

314

5

7

23

2

Solitary

3

-

-

-

-

Suspended punishment

1

-

-

-

-

Weekend confinement

2

-

-

-

-

19

-

-

-

1

Separate confinement (punishment cell)

Charge withdrawn
No outcome recorded
Total

44

2

2

2

-

824

26

16

35

4

Source: Ministry of Justice

5.8

Profile of prison population

5.8.1

Introduction

For more than 15 years the Australian Institute of Criminology has conducted an annual census,
at 30 June, which provides data about the make up and characteristics of Australian prisoners.
More recently, responsibility for conducting and analysing the annual census has been undertaken
by the Australian Bureau of Statistics.
The census enumerates prisoners according to the most serious offence which resulted in their
present term of imprisonment. A limitation of this data is that it only enumerates those whose
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most serious offence was a drug offence (eg use, possession, sale, manufacturing, dealing etc),
rather than those who were imprisoned for an offence, such as breaking and entering or fraud,
which was drug-related.
Another consideration in the use of this data is that over more recent years a more sophisticated
analysis and data collection has been undertaken which enables more detailed research of pertinent
issues .

5.8.2

Trends in WA prison population

For most of the period 1982 to 1995, a greater proportion of the female prison population were
incarcerated for a drug offence compared to the male prison population (Table 5.14).
For most of the period, drug offenders constituted about 10% of the female prison population.
However in the mid to late 1980s the proportion of female drug offenders tended to fluctuate
from between 15% to 20% per annum, except for 1988 (Figure 5.5). This data also indicates that
from 1990 to 1995 the proportion of female drug offenders doubled (7% in 1990 to 14% in
1995). It is noted that the majority of women with drug offences in the State’s prisons were
imprisoned in relation to drug trafficking offences (Table 5.14).
In comparison to the trend of the increased representation of female drug offenders in the State
prison population (which has steadily increased since 1990), the proportion of male drug
offenders has fluctuated from between 5% and 10% per year, with two peaks in 1987 and 1990.
Of interest, the proportion of male drug offenders in the State male prison population has
declined slightly throughout the 1990s, dropping from 9% in 1993 to 7% in 1995 (Figure 5.5,
Table 5.14).
A breakdown of the WA prison population in 1993 by age group and type of drug offence
demonstrates, as expected, that the most significant type of drug offence involves those
incarcerated for drug trafficking offences (Table 5.15). A surprising result is the relatively mature
age of this group of prisoners, with the proportion of male drug traffickers peaking in the 45-49
age group, constituting 15.2% of all male prisoners in the 45-49 age group (Figure 5.6).
The female prison population of drug traffickers appears to be slightly younger, with a peak of
18.4% of all prisoners in the 40-44 age group (Figure 5.7). Of interest, in the female prison
population, female drug traffickers constituted 28.9% of all female prisoners.
Figure 5.5:

Proportion (%) of male and female drug offenders in prison
population, 1982 - 1995

20

Males
Females

15

10

5
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Table 5.14:

Number of sentenced prisoners in prisons by type of drug offence
and most serious drug offence, 1982 - 1995
Type of drug offence
Possession/use

1982

Males

1985

-

80

1,286

6

1

7

64

11

Total

12

74

1

87

1,350

6

Males

11

70

5

86

1,437

6

1

8

-

9

66

14

Total

12

78

5

95

1,503

6

Males

8

72

8

88

1,464

6

Females

2

2

-

4

79

5

Total

10

74

8

92

1,543

6

Males

15

89

10

114

1,424

8

1

8

-

9

71

13

Total

16

97

10

123

1,495

8

Males

30

100

13

143

1,520

9

4

15

-

19

92

21

Total

34

115

13

162

1,612

10

Males

25

106

18

149

1,546

10

2

9

2

13

81

16

Total

27

115

20

162

1,627

10

Males

14

106

19

139

1,541

9

-

10

2

12

108

11

Total

14

116

21

151

1,649

9

Males

13

99

25

137

1,477

9

6

12

1

19

91

21

Total

19

111

26

156

1,568

10

Males

15

103

20

138

1,621

9

1

5

1

7

99

7

Total

16

108

21

145

1,720

8

Males

28

82

23

133

1,646

8

1

8

-

9

80

11

Total

29

90

23

142

1,726

8

Males

38

108

11

157

1,799

9

3

6

1

10

94

11

Total

41

114

12

167

1,893

9

Males

32

128

19

179

1,906

9

2

14

-

16

123

13

Total

34

142

19

195

2,029

10

Males

22

113

11

146

1,841

8

1

10

-

11

85

13

Total

23

123

11

157

1,926

8

Males

13

103

7

123

1,848

7

2

12

-

14

100

14

15

115

7

137

1,948

7

Females

1988

Females

1989

Females

1990

Females

1991

Females

1992

Females

1993

Females

1994

Females

1995

Females
Total
Source:

% Drug/
all prisoners

6

Females

1987

All offences

68

Females

1986

Drug offences

-

Females

1984

All prisoners
Manufacture/
grow

12

Females

1983

Trafficking

Australian Institute of Criminology, National Prison Census (Annual Series).
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Figure 5.6:

All drug-related offences (%) by age and type of offence, males, 1993

20%
Possession/use
Trafficking
15%
Manufacture/grow

10%

5%

Figure 5.7:
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All drug-related offences (%) by age and type of offence, females,
1993

30%
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Trafficking
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Table 5.15:

Number of sentenced prisoners by type of drug offence, age group
and most serious drug offence, 1993
Age group
<20

20-24

25-29

30-34

35-39

40-44

45-49

50+

Unknown

Total

Numbers
Males
Possession/use
Trafficking

4

20

32

45

27

24

12

7

0

171

13

113

181

269

250

173

114

101

0

1,214

Manufacture/grow

1

27

27

44

39

19

18

32

0

207

All drugs offences

18

160

240

358

316

216

144

140

0

1,592

All male offences

904

3,722

3,192

2,623

1,889

1,164

750

853

5

15,102

Females
Possession/use

0

1

5

3

5

0

0

2

0

16

Trafficking

1

11

16

17

14

9

3

13

0

84

Manufacture/grow

0

4

1

2

3

1

0

1

0

12

All drugs offences

1

16

22

22

22

10

3

16

0

112

All female offences

32

168

204

145

96

49

25

45

0

764

Persons
Possession/use
Trafficking

4

21

37

48

32

24

12

9

0

187

14

124

197

286

264

182

117

114

0

1,298

Manufacture/grow

1

31

28

46

42

20

18

33

0

219

All drugs offences

19

176

262

380

338

226

147

156

0

1,704

936

3,890

3,396

2,768

1,985

1,213

775

898

5

15,866

All offences

Percentages
Males
Possession/use

0.4

0.5

1.0

1.7

1.4

2.1

1.6

0.8

0.0

1.1

Trafficking

1.4

3.0

5.7

10.3

13.2

14.9

15.2

11.8

0.0

8.0

Manufacture/grow

0.1

0.7

0.8

1.7

2.1

1.6

2.4

3.8

0.0

1.4

All drugs offences

2.0

4.3

7.5

13.6

16.7

18.6

19.2

16.4

0.0

10.5

All male offences

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

Possession/use

0.0

0.6

2.5

2.1

5.2

0.0

0.0

4.4

0.0

2.1

Trafficking

3.1

6.5

7.8

11.7

14.6

18.4

12.0

28.9

0.0

11.0

Manufacture/grow

0.0

2.4

0.5

1.4

3.1

2.0

0.0

2.2

0.0

1.6

All drugs offences

3.1

9.5

10.8

15.2

22.9

20.4

12.0

35.6

0.0

14.7

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

0.0

100.0

Possession/use

0.4

0.5

1.1

1.7

1.6

2.0

1.5

1.0

0.0

1.2

Trafficking

1.5

3.2

5.8

10.3

13.3

15.0

15.1

12.7

0.0

8.2

Manufacture/grow

0.1

0.8

0.8

1.7

2.1

1.6

2.3

3.7

0.0

1.4

All drugs offences

2.0

4.5

7.7

13.7

17.0

18.6

19.0

17.4

0.0

10.7

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

100.0

Females

All female offences
Persons

All offences
Source:
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Australian Institute of Criminology, National Prison Census (Annual Series).

Interstate comparisons

Comparisons across each jurisdiction from the results of recent prison census surveys may provide
useful indicators of the effectiveness of the criminal justice system in removing those individuals
involved in the most serious types of drug offences, such as trafficking in, manufacturing or
cultivating drugs (so called provider offences). It should also be noted that imprisonment may also
be imposed in situations where an offender has a prior record of offences. It is also possible that
variations may reflect important cross jurisdictional variations in criminality, the detection and
prosecution of serious drug offending.
There were quite marked variations between the jurisdictions in the representation of less serious
offences concerned with the possession or use of drugs. In the two most populous states, New
South Wales and Victoria, about 5% of the population of drug prisoners were imprisoned in
relation to possession/use offences, whereas in Queensland and South Australia 28.4% and 22.2%
of drug prisoners were incarcerated for this class of offence, respectively (Table 5.16).
Interim Report Page - 179

Select Committee into Misuse of Drugs Act 1981

It would appear that in Victoria the prison system was largely involved in the incarceration of
serious drug offenders (those convicted of drug trafficking). There was a similar pattern in WA,
where just over three quarters of those imprisoned for drug offences were those convicted of drug
trafficking offences (Table 5.16).
Perhaps a more useful analysis of the type of drug offenders being incarcerated in each jurisdiction
is presented by the results for the years 1994 (Table 5.17) and 1995 (Table 5.18), according to
whether the offence was a consumer or provider type offence. It is observed that the results for
1994 and 1995 generally confirm a consistent pattern within each jurisdiction over time.
In both years, Queensland and South Australia had the highest proportion of persons in their drug
offender prison populations with consumer offences, and NSW and Victoria had the lowest
proportion of consumer offences.
Another potentially useful indicator of effectiveness of the criminal justice system is to determine
the length of sentences that offenders serve. It may be assumed that longer sentences would have
more deterrent effect than shorter sentences for similar offences, assuming offender
characteristics were comparable. The mean duration of imprisonment for all jurisdictions in
relation to (Table 5.19):
• possession/use offenders was a mean of 38.8 months of actual sentence;
• trafficking offences was a mean of 54.1 months of actual sentence; and
• manufacturing/growing was a mean of 43.4 months of actual sentence.
There are well defined variations between each jurisdiction in relation to drug trafficking in 1995,
with rates above the national average of actual sentence recorded for Queensland (76.2 mean
months) and for NSW (57.6 mean months).
In relation to possession/use offences for 1995, rates above the national average duration of
actual sentence (mean 38.8 months) were recorded for WA (48.0 mean months), NSW (43.5
mean months) and South Australia (46.5 mean months). (See Table 5.19).
Table 5.16:
Jurisdiction

Number and percentage of major types of drug offenders by
jurisdiction, sentenced prisoners, 1994
Possession/use

Trafficking

n

%

New South Wales

61

5.3

Victoria

11

Queensland

31

South Australia

16

Western Australia

23

Tasmania
Northern Territory
Australia
Source:

n

Manufacture/grow
%

n

939

81.7

150

%

5.0

199

90.5

10

4.5

28.4

61

56.0

17

15.6

22.2

39

54.2

17

23.6

14.6

123

78.3

11

7.0

-

-

2

66.7

1

33.3

2

20.0

1

10.0

7

70.0

144

8.4

1,364

79.3

213

12.4

13.0

Australian Bureau of Statistics, National Correctional Services Statistics Unit. National Prison Census (Annual Series).
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Table 5.17:

Number and percentage of providers and consumers drug offenders
by jurisdiction, sentenced prisoners, 1994

Jurisdiction

New South Wales
Victoria

Providers

Consumers

Total

n

%

n

%

n

1,089

94.7

61

5.3

1,150

100.0

%

209

95.0

11

5.0

220

100.0

Queensland

78

71.6

31

28.4

109

100.0

South Australia

56

77.8

16

22.2

72

100.0

134

85.4

23

14.6

157

100.0

Tasmania

3

100.0

-

-

3

100.0

Northern Territory

8

80.0

2

20.0

10

100.0

1,577

91.6

144

8.4

1,721

100.0

Western Australia

Australia
Source:
Note:

Australian Bureau of Statistics, National Correctional Services Statistics Unit. National Prison Census (Annual Series).
Provider is a person whose major drug charge relates to dealing/trafficking type offences.
Consumer is a person whose major drug charge relates to use/possession type offences.

Table 5.18:

Number and percentage of providers and consumers drug offenders
by jurisdiction, sentenced prisoners, 1995

Jurisdiction

Providers

Consumers

n

%

1,040

Victoria
Queensland

Total

n

%

n

94.5

60

5.5

1,100

100.0

189

92.6

15

7.4

204

100.0

118

74.2

41

25.8

159

100.0

65

84.4

12

15.6

77

100.0

122

89.1

15

10.9

137

100.0

Tasmania

3

100.0

-

-

3

100.0

Northern Territory

8

57.1

6

42.9

14

100.0

1,545

91.2

149

8.8

1,694

100.0

New South Wales

South Australia
Western Australia

Australia
Source:
Note:

%

Australian Bureau of Statistics, National Correctional Services Statistics Unit. National Prison Census (Annual Series).
Provider is a person whose major drug charge relates to dealing/trafficking type offences.
Consumer is a person whose major drug charge relates to use/possession type offences.

Interim Report Page - 181

Select Committee into Misuse of Drugs Act 1981
Table 5.19:

Number and duration of sentences by jurisdiction, sentenced
prisoners, 1994 & 1995
1994
Total

Aggregate
(mean mths)

1995
Actual
(mean mths)

Total

Aggregate
(mean mths)

Actual
(mean mths)

NSW
Possession/use

61

45.9

44.9

60

46.9

43.5

Trafficking

939

69.5

59.4

901

67.9

57.6

Manufacture/grow

150

61.2

52.1

139

60.3

51.4

Victoria
Possession/use

11

42.1

27.6

15

43.5

30.2

199

61.6

38.7

187

59.2

38.9

10

41.9

17.7

2

35.0

22.0

Possession/use

31

49.9

27.8

41

45.6

34.3

Trafficking

61

87.1

43.6

93

86.6

76.2

Manufacture/grow

17

26.9

16.4

25

32.5

24.2

Possession/use

16

82.6

48.9

12

68.5

46.5

Trafficking

39

85.7

42.5

51

67.8

43.7

Manufacture/grow

17

60.0

25.5

14

43.7

24.5

Trafficking
Manufacture/grow
Queensland

South Australia

Western Australia
Possession/use
Trafficking
Manufacture/grow

23

64.5

35.2

15

82.9

48.0

123

69.3

35.1

115

79.7

43.9

11

95.2

44.5

7

119.9

59.9

Tasmania
Possession/use

-

-

-

-

-

-

Trafficking

2

42.1

28.6

3

36.2

27.1

Manufacture/grow

1

3.0

3.0

-

-

-

Northern Territory
Possession/use

2

89.4

44.5

6

36.9

20.1

Trafficking

1

120.0

80.1

1

108.0

72.1

Manufacture/grow

7

42.4

21.4

7

37.6

23.8

Australia
Possession/use
Trafficking
Manufacture/grow
Source:

144

55.2

37.9

149

51.7

38.8

1364

69.63

51.9

1351

69.1

54.1

213

57.4

41.3

194

55.7

43.4

Australian Bureau of Statistics, National Correctional Services Statistics Unit. National Prison Census (Annual Series).

5.9

Court diversion schemes

5.9.1

Introduction

There are good reasons to divert some categories of offenders into rehabilitation and treatment
programs. This rationale especially applies to those whose offending involves repetitive and
addictive behaviours, as such individuals are conceptualised as having underlying medical or
psychological problems. The diversion of drug dependents who are charged with criminal offences
has attracted a strong measure of professional and community support in the current context of
deep community concern about drug use.

5.9.2

Formal and informal diversion

One of the earliest diversion schemes was the Vera Institute of Justice’s Manhattan Court
Employment Project established in 1968. It is difficult to establish the precise meaning of the
term “diversion” because various formal and informal diversionary practices may occur at
different stages of the criminal justice process:
• by the police (no arrest occurs);
• pre-trial orders (as part of bail conditions);
• by prosecutorial pre-trial discretion; and
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• post-conviction.
The informal diversion of offenders has had a long history, whereas formal diversionary practices
have had a more recent origin, originally used in the juvenile justice system143 . A common feature
of both formal and informal diversion is the loss of liberty of the individual. There is a tendency
to favour flexible formal diversion schemes, that depend heavily on judicial discretion, so that
arrangements can be tailored to suit each offender’s perceived treatment needs, either before or
after conviction. “A system of diversion before trial in our criminal procedure requires that in
some way there be an authority with sufficient power to make decisions before cases come to
court at all.” 144 The establishment of the office of an independent prosecutor may be able to
exercise this power, as it involves weighing the interests of the community while at the same time
paying regard to persons who commit offences. However, it is much more difficult to regulate the
informal diversion that occurs by police at the arrest stage.
In the case of individuals dependent on illicit drugs, there is a reluctance by police to divert prior
to arrest, compared to the common practice of removing persons grossly affected by alcohol in
public places to sobering-up shelters in lieu of prosecution. This practice has been formalised by
legislation in a number of the Australian states, such as the Intoxicated Persons Act 1979 in New
South Wales, and since April 1990 in Western Australia, with the proclamation of the Acts
Amendment (Detention of Drunken Persons) Act 1989. Similar schemes have operated in other
jurisdictions for some years145 .

5.9.3

The concept of diversion

In a number of American jurisdictions pre-trial diversionary schemes have been established and are
routinely used to force attendance of drug dependent persons at treatment facilities. This method
of treatment has been aptly described as “coerced voluntarism” 146 . These formal diversionary
arrangements usually involve the suspension or non-determination of criminal charges in
exchange for the individual’s agreed participation in some formal treatment program.
This approach to diversion has been defined as “the disposition of a criminal complaint without a
conviction, the non-criminal disposition being conditioned on either the performance of specified
obligations by the defendant or his participation in obligations... or his participation in
counselling or treatment”147 .
Another definition describes diversion programs as “formalised programs designed systematically
to identify and refer drug offenders into community-based treatment resources”148 . This narrower
definition accommodates another form of diversion, dependent on the inherent discretion of
judges and magistrates, diverting by attaching conditions for release on bail of individuals charged
with an offence that may or may not be drug-related.149

143

Dunford FW. “Police diversion: an illusion?” (1977) 15 Criminology, 335.
O’Connor D. “The principle of diversion”. In Bush, RA (ed), Exploring the alcohol and drug crime link:
society’s response. Canberra, Australian Institute of Criminology, 1986, 205.
145
Giffen J. “The criminal courts and the control of addictions”. In Friedland ML (ed), Courts and trials: a
multidisciplinary approach. Toronto, U. Toronto P, 1975; Vorenberg EW, Vorenberg J. “Early diversion from
the criminal justice system: practice in search of a theory”. In Ohlin LE (ed) Prisoners in America. EnglewoodCliffs NJ, Prentice Hall, 1973.
146
Peyrot M. “Coerced voluntarism: the micropolitics of drug treatment”. (1985) 13 Urban Life, 343.
147
Nimmer cited in Tomasic R. Drugs, alcohol and community control. Sydney, Law Foundation of New
South Wales, 1977, 124-5.
148
Weissman JC. “Drug offender diversion: philosophy and practices”. (1979) 2 Drug Abuse & Alcohol Review,
1 at 5.
149
For instance, in WA, prior to the introduction of the CDS, in a number of courts, people charged with
offences for which the magistrate believed drug use was an element were only granted bail on condition they
“agree” to attend a residential drug treatment program, with lenient sentencing contingent on compliance with
the bail condition, when returned to court for trial.
144
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5.9.4

Diversion of drug-dependent persons in the United
States

A range of diversionary schemes have been developed, specifically concerned with drug dependent
persons. Probably the most common approach in the American context has been the Treatment
Alternatives to Street Crime (TASC), which has a community benefit goal, a crime reduction goal,
and an individual benefit goal through the treatment of heroin dependent individuals.
While many schemes are difficult to evaluate, the consensus is that there is little optimism for
achieving significant changes in offending rates of drug dependent offenders through diversion
into treatment programs.
“(N)either incarceration nor compulsory community supervision are highly effective...
despite good intentions, generous expenditures, and attempts at innovative programming,
it is not evident that treatment in criminal justice facilities brings marked improvement in
performance”150 .
A difficulty with evaluating diversion schemes is they may have been set up for conflicting
reasons, such as to relieve overcrowding of jails, to reduce congested court lists and to assuage
judicial doubts about the culpability of addicts who commit offences151 . In relation to drug
dependent persons, there has been a growing support to set up schemes as a means to force such
individuals into abstinence focussed programs.
Coerced treatment has often been seen as an answer to increasing rates of crime and drug use, by a
public disillusioned with liberal reforms in the sixties and seventies (for instance, involving prison
reforms and the decriminalisation of some offences). Such a shift in public attitudes in response to
apparently widespread heroin use and rising crime rates amongst young adults has been described as
a process of correctional revisionism, involving a fundamental shift from criminological
positivism to classical utilitarianism152 .

5.9.5

Rationales for diversion

Proponents of diversion argue that it is necessary to temper the rigours of the criminal law, in the
belief a drug dependent person is “sick” and whose dependence is akin to a disease, over which
he/she has little or no control. This proposition means that drug dependent offenders are often
characterised as “suffering from some sort of mental, emotional, or physical distress and ... in
need of treatment” 153 , thereby justifying ‘treatment’, as such an individual is “unable to protect
himself (sic) from the consequences of his (sic) own actions”.154
The mystification and popular images that surrounds drug dependence have also been a factor for
the emphasis to divert drug offenders. “Like the clinic, court personnel learned about drugs from
the addicts. Using the tried and tested excuse-making techniques described by Matza, the addicts
tended to describe their drug use to the law enforcement personnel in terms of uncontrollable
needs”155 .
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Support for the concept of diversion is also drawn from a rehabilitative ideal constituted by
different groups with common interests, in the nature of an alliance between the behavioural and
medical sciences optimistic about the potential for human development, and those groups
concerned to eliminate the punitiveness of the criminal justice system156 .

5.9.6

Criticisms of diversion

Critics of diversion have argued that entry into treatment by diversion does not constitute
voluntary admission and at best it is a form of coerced voluntarism, resulting in a large measure of
control and discretion being given to therapeutic agents. Where diversion occurs prior to trial, as
is common in the United States, there is no judicial determination of guilt of the offender nor
consideration of the community’s need for protection and offenders may undergo much greater
deprivations of liberty than would have occurred if convicted.
In contrast to the usual therapeutic situation where control over the process is bilateral,
“(i)nvoluntary treatment gives control to treatment agents who can unilaterally require certain
enforceable actions of clients, ultimately by the threat or use of coercion”157 . The same
commentator points out unsatisfactory practices have developed in some treatment agencies
because of the need of these agencies for fee-paying clients for their survival. The plethora of
agencies may also encourage client ‘shopping around’ to obtain a cooperative agency agreeable to
achievement of minimum standards of compliance with a treatment order.
Another criticism of diversion, encapsulated by the term “net-widening and mesh-thinning
effects”158 , is that it increases social control through a proliferation of agencies and programs.
The result is a blurring of the boundaries between the courts and agencies not concerned with
social control, and an increased dispersal and penetration of social control.
“(M)any of these multi-purpose centres are directed not just at convicted offenders, but
are preventive, diagnostic or screening enterprises aimed at potential, pre-delinquents, or
high-risk populations”159 .
Also, individuals may be more severely punished if they are deemed to have failed an opportunity
for rehabilitation offered to them by diversion, than if they had been dealt with solely on the basis
of their original offence 160 . One commentator has expressed concern that the whole criminal
justice system may be threatened by large scale diversion because the courts will become burdened
with “a clientele of hardened, recalcitrant, difficult offenders who seem unlikely to make it in the
community”161 .
We also need to determine whether the transfer of a large number of people from the criminal
justice system to the health system results in a shift of an unfunded cost burden between the two
systems. In a study of a diversion program in Sydney, the researchers observed that “the intention
of justice personnel in the present study was to ‘hand-over’ the target individuals concerned to
health workers thus transferring at least a partial responsibility for the problem from one
institutionalised system to another”162 .

5.9.7

Is diversion a marriage of convenience?

Considerable difficulties have been found in the movement of drug offenders by diversion into
treatment programs conducted by health workers. Treatment systems are principally concerned
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with assisting the individual achieving maximal functioning, and the confidential nature of the
therapeutic relationship precludes the disclosure of information to third parties, whereas the
criminal justice system has as its primary objective the protection of society. We could view this
as a bad marriage of convenience, in that “what should be separate will be merged with the
criminal justice system making decisions which are basically clinical and treatment programs
making decisions traditionally reserved for the judiciary”163 .
There have been some innovative approaches to making these marriages of convenience work
better. One such example is the Milwaukee Model, also known as the linkage model, where there
is a clear separation of social control and therapeutic roles, vested in different individuals. The
social control role within the treatment program is reserved for a parole officer placed within the
clinical setting, whilst treatment agents retain a separate responsibility as agent of the client164 .

5.9.8

Diversion of drug-dependent persons in Australia

The American experiences with diversion has inspired enthusiasm in Australia for similar
treatment-oriented diversion schemes. The increased emphasis on treatment of drug dependent
persons is coupled with the Federal government’s involvement since April 1985 in large scale
funding of drug abuse prevention and treatment (through NCADA). The impetus to develop
mechanisms to formally divert by judicial process to effect “treatment” of apparently recalcitrant
drug dependent offenders has been justified on two major grounds a) to minimise the stigmatisation of offenders who, if they had been judicially dealt with, would
have finished up as labeled deviants and further ostracised from society165 , and
b) drug use itself may have been the cause of the criminal act, in which case humane and effective
treatment would be more appropriate than punishment.166
The expansion of diversion schemes will have a major impact on health and welfare agencies that
assist people with drug-related problems who also are involved with the criminal justice system.
There is a likelihood that treatment outcomes will be largely determined by a magistrate or judge,
thereby cutting across the rights for privacy and the notion of responsibility by the individual
predicated on the notion of a freely entered into therapeutic relationship between client and
health worker.
This attempted “marriage of convenience” of these two different systems of practice and
philosophy can be more accurately described as a collision. On the one hand the health system is
traditionally concerned with the individual’s well-being, whilst the courts, through their associated
agencies (the police, probation and parole services and the prison system), are in the first instance
concerned with social control and the protection of the community.
In NSW there have been a number of ‘trial marriages’ to setup formal diversionary schemes for
drug offenders. The first, the Sydney drug diversion program, which ran from 1977 to 1979, was
considered a failure167 . A variety of issues contributed to the failure of this diversion program,
probably the major one being polarised expectations of the participants. “Magistrates stressed it
was intended to ‘cure and rehabilitate’ while drug counsellors opted for the more modest ideal of
‘to improve the health and social functioning’”168 .
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The second diversionary program, the Drug and Alcohol Court Assessment Program (DACAP),
which is a pre-sentence model, is based on the linkage model and has been regarded as an effective
service to the court system. The courts have retained under this system the power to select and
divert offenders to the DACAP. They have tended to favour selection of unemployed individuals
lacking in social supports and often possessing a substantial criminal record, adopting as well a
protective attitude towards females and a more punitive stance with male offenders169 . Another
diversion scheme, based in the Sydney suburb of Manly, which used a variety of networks of
agencies, may be applicable in other Australian cities and regional areas with smaller populations,
where it is necessary to rely on a matrix of treatment agencies and non-specialised communitybased programs. 170
In both SA (which operates the Drug Aid and Assessment Panel (DAAP)) and in WA, diversion
occurs at the pre-trial stage. In Victoria diversion occurs at the post-sentence stage, and unlike the
other jurisdictions, operates within a legislative framework.171
The South Australian DAAP is a genuine pre-court drug diversionary program which was
established in 1985 following the proclamation of the Controlled Substances Act 1984. This Act
allows for the referral to the DAAP of those alleged to have committed “simple possession”
charges. Under section 31(1) of the Act,
A person shall not:
(a)

knowingly have in his possession a drug of dependence or a prohibited substance;

(b)

smoke, consume or administer to himself, or permit another person to administer
to him, a drug of dependence or a prohibited substance;

or
(c)

have in his possession any piece of equipment for use in connection with the
smoking, consumption or administration of such a drug or substance, or the
preparation of such a drug or substance for smoking, consumption or
administration.

All of these matters are referred to the DAAP rather than the courts in the first instance. This
means that unless an offender wishes to defend the matters in court, fails to adhere to the
requirements of the Panel or is found unsuitable by the Panel, the matters are never referred to
the courts.
DAAPs are constituted by one legal practitioner and two members with extensive knowledge of
“the physical, psychological and social problems connected with the misuse of drugs” or “the
treatment of persons experiencing such problems”. Panel members are appointed for a three year
renewable term. The DAAP is supported by an administrative officer and a social worker.172
In the ACT magistrates have the option of ordering that in cases where an offender’s behaviour is
related to the abuse of illicit drugs, the offender can be referred for assessment by a Panel. The
ACT Panels are enabled under the Drugs of Dependence Act. It has been noted that in the ACT,
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this particular legislation “targets drug offenders (drugs other than alcohol) rather than targeting a
particular category of drug related offences, as is the case with the South Australian DAAPs”.173
In Victoria the courts have the option of making a Section 28 order, following the conviction of
an offender, where there is evidence that the offender’s use of drugs contributed to the offence.
Such an order entails that the person is obliged to receive treatment, whereas in the West
Australian diversion scheme, diversion to treatment occurs at the pre trial stage. 174 A useful
discussion of the practical issues and relative advantages and shortcomings of these various
diversion schemes is contained in another Alcohol and other Drugs Council of Australia report,
Best practice in the diversion of alcohol and other drug offenders.175

5.10

Coerced treatment

5.10.1 Introduction
The Select Committee appreciates that coerced treatment may be justified in a number of
circumstances, such as:
• when a person has been charged with an offence but not yet convicted for the offence;
• following conviction when the individual has the option of agreeing to a non-custodial
sentence which includes conditions for treatment or supervision orders; or
• as a term of the condition for granting of parole.
In California176 and Singapore there are legislative provisions for the coerced treatment of those
with drug problems which extend the principles of dealing with drug abusers in WA and most other
jurisdictions. As a number of witnesses suggested to the Select Committee, there are merits in
aspects of the ‘Singaporean’ model for dealing with drug problems. A more detailed consideration
of the major features of their system follows.

5.10.2 Singapore
By way of background, it should be noted that in the earlier part of this century opium smoking
was the major form of opioid abuse. The general perception was that abusers were seen to belong
to a particular age group, and therefore considered less of a hazard in terms of their potential for
influencing others. To address this problem, an Opium Treatment Centre was established in early
1955 at St John’s Island. A cornerstone of the approach that was implemented, which has
continued to the present, was for the Singaporean Prisons Department (SPD) to be responsible for
the overall conduct of the drug rehabilitation program, as well as monitoring long term
compliance following release.177

5.10.2.1 Legal framework
The Misuse of Drugs Act 1973 is the main legislation for dealing with illicit drugs in Singapore.
This legislation:

173

Alcohol & other Drugs Council of Australia. Case studies in the diversion of alcohol & other drug
offenders: a preliminary report. Canberra, Alcohol & other Drugs Council of Australia, 1996, 32.
174
Id, 39.
175
Alcohol & other Drugs Council of Australia. Best practice in the diversion of alcohol and other drug
offenders. Canberra, Alcohol & other Drugs Council of Australia, 1996.
176
McGlothlin WH, Anglin MD, Wilson BD. An evaluation of the California civil addict program. Rockville,
MD, National Institute on Drug Abuse, US Department of Health, Education & Welfare, 1977; Anglin MD.
“The efficacy of civil commitment in treating narcotics addiction”. (1988) 18 Journal of Drug Issues 527-545.
177
More detailed information can be found through the Ministry of Home Affairs home page. Laws against drug
abuse. Ministry of Home Affairs, 1996. [http://www.mha.gov.sg/cnb/]; Singapore, Ministry of Home Affairs,
Singapore Prisons Department. Drug history. Ministry of Home Affairs, 1996. [http://www.mha.gov.sg/sps/];
Singapore, Ministry of Home Affairs, Singapore Prisons Department. The days before: an overview of our
history. Ministry of Home Affairs, 1996. [http://www mha.gov.sg/sps/]; Singapore, Ministry of Home Affairs,
Singapore Prisons Department. Rehabilitating lives: overview of our rehabilitation programs. Ministry of
Home Affairs, 1996. [http://www.mha.gov.sg/sps/].
Interim Report Page - 188

Chapter 5: Offenders
• stipulates all drug offences as seizable offences;
• provides for mandatory minimum and maximum sentences and the death penalty; and
• provides for executive authority in committing drug abusers for treatment and rehabilitation
and mandatory supervision.
The Misuse of Drugs Act 1973 provides for mandatory death sentences for those convicted of
trafficking in more than:
•
•
•
•
•
•
•

15 g of heroin;
30 g of morphine;
1.2 kg of opium;
500 g of cannabis;
200 g of cannabis resin;
1000 g of cannabis mixture; or
30 g of cocaine

Under Section 17 of this Act, anyone in possession of a more than a certain amount of a drug is
presumed to be trafficking in the drug, the onus being on the person to prove that the drug found
on him/her is not for the purpose of trafficking. A person is presumed to be trafficking in a
controlled drug if he/she has in his/her possession more than:
•
•
•
•
•
•
•

2g of heroin;
3g of morphine;
100g of opium;
15g of cannabis;
10g of cannabis resin;
30g of cannabis mixture; or
3g of cocaine

In Singapore, unlike the approach followed in Australia, drug law enforcement is undertaken by a
specialist law enforcement body, the Central Narcotics Bureau (CNB). In addition to enforcing the
Misuse of Drugs Act, the CNB also enforces the Drug Trafficking (Confiscation of Benefits) Act
1992, which gives powers to trace, freeze and confiscate assets gained from drug trafficking. Since
the mid 1980s Singapore has experienced a growing problem with the abuse of volatile substances.
To deal with this particular problem, they enacted the Intoxicating Substances Act 1987. The
other relevant piece of legislation is the Criminal Law (Temporary Provisions) Act, which permits
detention without trial of those suspected of being drug traffickers or those suspected of being
members of political societies.178

5.10.2.2 Reforms of early 1970s
As Singapore experienced an upsurge in the early 1970s in the abuse of a number of illicit drugs,
including heroin, the government repealed the Dangerous Drug Act of 1951 and the Drugs
Prevention or Misuse Act of 1969 and replaced them with a much tougher piece of legislation, the
Misuse of Drugs Act 1973. At this time, the Opium Treatment Centre at St John’s Island was
renamed St John’s Drug Rehabilitation Centre.
In response to a serious heroin epidemic, which had grown to an estimated 13,000 dependents by
the end of 1976, an island wide operation (‘Operation Ferret’) was launched in April 1977. By the
end of 1977, some 6,647 dependent individuals had been committed for treatment in drug
rehabilitation centres (DRCs). By this time a total of three DRCs were established: the Telok
Paku DRC (previously located at St John’s Island); the Jalan Awan DRC; and the Selarang Park
DRCs (a separate DRC established for female heroin dependents).
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5.10.2.3 Reforms of 1980s and 1990s
In the late 1970s and in the 1980s, the drug rehabilitation program was expanded and refinements
were made to the program to enhance the effectiveness of the rehabilitation strategy. This
included the inception of the day release camps. Due to the high incidence of recidivism amongst
drug addicts, the treatment and rehabilitation program was further modified in April 1988, to
include the introduction of two new schemes:
• an exit counselling program for first admissions; and
• a modified day release scheme, called an intensive counselling program, for repeat offenders.
This modification signified a shift. Whereas previously the problem was regarded as a medical
problem, the modified program considered the problem to be more of a social and behavioural
problem. Consequently, more control techniques were introduced into the program.
In early 1994 the CNB launched a concerted campaign, ‘Operation Dragnet’, to systematically
locate drug dependents who had failed to attend for ongoing surveillance of drug abuse following
their release from a DRC. Singapore has also experienced a growing level of abuse of ecstasy since
the early 1990s, which as in a number of other countries, is believed to be closely linked to the
increased popularity of rave parties. In response to this problem, the CNB launched an intensive
law enforcement campaign, ‘Operation Pandora’, in early 1996.179

5.10.2.4 Treatment process
All drug dependent users upon their arrest are sent to Sembawang DRC, where they undergo a
period of detoxification (‘cold turkey’) for about one week. During this period drug dependents
will experience withdrawal symptoms as their bodies tries to re-acclimatise from their physical
dependence on drugs. After detoxification, the inmates go through another week of recuperation.
Drug dependents are then transferred to the other institutions depending on their number of
previous DRC admissions. At this stage individuals are put through a tough regime of drill and
physical exercises to build up their fitness level before being introduced to the other aspects of the
rehabilitation programs, which are similar to the penal regime involving work therapy, education
and counselling.

5.10.2.5 Role and perspective of Prisons Department
The SPD penal and drug institutions are guided by four limbs:
• that as DRCs are not holiday resorts, conditions shall be spartan but not an affront to human
dignity;
• that detention in prison is a form of punishment, not for punishment;
• that drug abusers are in prisons, not as punishment but for treatment and rehabilitation; and
• every drug abuser will be given opportunities to change, but more effort will be accorded to
those perceived as genuinely desirous of changing their behaviour.
The SPD do not subscribe to the concept that drug dependence is a medical problem. As in the
case of a criminal, drug dependence is regarded as a social and behavioural problem. Accordingly,
the drug dependent is regarded as responsible for the consequences of his/her own action and it is
up to him/her to make a determined effort to cease drug use.
Accordingly resources are channelled primarily towards those who are amenable to change and
who have shown the desire and will to stay abstinent. The role of DRCs are two fold: to provide
treatment and rehabilitation; and to prevent the spread of the drug abuse to the rest of society.
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5.10.2.6 Length of detention
Drug dependents are detained in the DRCs for a minimum period of between 6 to 18 months,
depending on their number of previous admissions. Generally, inmates with more previous DRC
admissions will be kept longer. Each person is reviewed every 6 months by a review committee
comprising a medical director from a government hospital and a number of other members of the
community. There is also a review committee that reviews the progress of those who have been
abusing volatile substances.

5.10.2.7 Treatment options
Upon completion of their minimum period of DRC detention, inmates are placed in one of the
following programs:
•
•

community based rehabilitation (CBR); or
enhanced institutional rehabilitation (EIR).

Under CBR an inmate may either be selected for the:
•
•

halfway houses scheme (HWHS); or
residential scheme (RS).

5.10.2.8 Halfway house scheme
The HWHS requires prisoners to stay in a halfway house for six months to undergo the
rehabilitation program. Those who participate in the HWHS work during the day and return to
the halfway house each evening after work to observe the curfew hours. This scheme is regarded
as especially beneficial to those inmates who genuinely want to change but who have no family
support, or homes to return to, or whose family environments are not conducive for their
recovery.

5.10.2.9 Residential scheme
The RS requires the prisoner to be tagged with an electronic monitoring device hitched to a home
monitoring unit located at his/her residence. The monitoring is relayed through silent telephone
connection to the monitoring centre. The inmate leaves home for work during the day and
returns home each evening after work to observe the curfew hours. The duration of the
Residential Scheme is similar to the HWHS, which is for a period of six months.
Selection of prisoners for the HWHS and the RS are based on a set of stringent criteria, with only
the most amenable and promising inmates selected to participate in either scheme, so that efforts
channelled towards them will have a better success rate.

5.10.2.10

Enhanced institutional rehabilitation

Prisoners who do not qualify for community based rehabilitation are placed under the EIR, which
requires them to be kept in the DRCs for extended periods between 12 and 24 months,
commensurate with the number of DRC admissions.

5.10.2.11

Naltrexone augmented treatment

In August 1993 the SPD launched a pilot program involving the use of naltrexone for those
prisoners who volunteered to participate. Naltrexone, an opioid antagonist, is consumed orally in
pill form. It acts on receptors of the brain to prevent the euphoric effect brought about by
consuming heroin and other opioids. The effect of this form of pharmacotherapy is that a person
who is on naltrexone will not be able to experience the euphoric effect when he/she consumes
opioids. A perceived advantage of Naltrexone is that, as it is not addictive, it does not serve as a
substitute drug.
Following encouraging results Naltrexone has now been incorporated into mainstream drug
rehabilitation programs, in particular, the RS and HWHS programs.
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5.10.2.12

CNB supervision

Upon completing their RS, HWHS or EIR, prisoners are placed under the compulsory supervision
of the CNB for a period of 1 to 2 years depending on their progress and response. During this
period, the supervisees are required to report for regular urinalysis testing at designated reporting
centres located at various police stations to monitor abstinence.

5.10.2.13

Volunteer treatment program

There is an option in Singapore for experimental users, as well as drug dependents, to join a
volunteer program, by registering at the accident and emergency unit of Changi Hospital. These
individuals will be admitted to the program if they satisfy the following pre-requisites:
•
•
•
•
•

be Singapore citizens;
not have been previously admitted to a DRC;
not have any criminal or drug antecedents;
not be wanted by any law enforcement agency; and
not have been in the program before.

Those who volunteer for the program will be allowed to undergo one week of detoxification in a
special centre at Changi Hospital, followed by a period of six months of rehabilitation in a
halfway house of their choice. Recovering participants would thereafter continue to receive
aftercare counselling and support from the halfway house.
While undergoing detoxification, those in the volunteer program pay daily nominal hospital
charges of $30 ($20 ward charges and $10 medical charges). The stay at a halfway house is
without cost, as it is subsidised by the SPD.

5.10.2.14

Role of non government organisations

The major non government organisation providing services to recovering drug dependents is the
Singapore Anti Narcotics Association (SANA), which was established in August 1972. SANA
organises preventive drug education programs and provides aftercare counselling for dependents.
SANA provides a range of activities, including:
•
•
•
•
•
•
•

individual and group counselling to ex-addicts;
community drug education programs (exhibitions and talks);
preventive education programs;
direct social intervention program;
a youth outreach program;
training of volunteers; and
mobilisation of recovered drug dependents to participate in educational forums.

There are four major objectives of SANA as follows:
•
•
•
•

To educate the public in general and in particular the juvenile population on the consequences
of the abuse of drugs, solvents and other substances.
To eradicate the abuse of illicit drugs as well as volatile substances in cooperation with the
relevant government departments and voluntary institutions.
To establish and maintain social and recreational facilities for the benefit of the members and
supporters of SANA.
To provide where necessary, a counselling and aftercare service to abusers of illicit drugs and
volatile substances.

5.10.2.15

National Council Against Drug Abuse

The Singapore government established the National Council Against Drug Abuse in January 1995
to provide advice to government on strategies to deal with drug abuse in Singapore. The activities
of this advisory group include undertaking innovative community drug awareness activities (eg
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rock concerts and sporting events), and provision of training and professional development
seminars. The Council has also sponsored a ‘Partnership for a drug free Singapore’, which has the
objective of developing community awareness and support for a zero tolerance approach towards
the abuse of illicit drugs in Singapore.180

5.10.3 Coercive treatment
As part of its second term of reference, the Select Committee will undertake a more thorough
consideration of the merits of utilising coercive methods to improve the treatment outcomes of
offenders with heroin and other illicit drug problems.
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Appendix 1: Summary and excerpts of WA legislation
1. Overview of Misuse of Drugs Act 1981
Table 1: Penalty structure simple offences
Table 2: Penalty structure indictable offences
Table 3: Threshold quantities of selected drugs for determination of trial, presumption of intention to
sell and declaration as a drug trafficker
2. Extracts from Misuse of Drugs Act
s 11:
s 13:
s14:
s15:
s23:
s24:
s25:
s 32A:

Presumption of intent
Connected property
Connected property search warrants
Searches
Power to search and detain
Search warrants
Power ancillary to search
Declaration as a drug trafficker

3. Proceeds of Crime
Criminal Code: property laundering
Crimes (Confiscation of Profits) Act
4. Other legislation
Volatile substances
Precursor chemicals
Needles and syringes
Notifications of drug dependents
Pharmaceutical drugs
5. Restricted access to certain places
Pawnbrokers and Secondhand Dealers Act 1994
Liquor Licensing Act 1988
Gaming Commission Act
6. Occupational legislation
Security and Related Activities Act 1996
Navigation (Marine Council and Committees of Advice) Regulations
Extract from Security and Related Activities Act 1996
Random drug testing of licensed crowd controllers
Extract from Mines Regulations Act Regulations
Reg 4.9 (Drugs not to be used in mines or used by employees at mines etc)
7. Offender management
Court Diversion Service (extract from Bail Act 1982)
Extracts from Sentencing Act 1995
Part 6: Release of offender without sentence
Part 10: Intensive supervision order
Extracts from Sentence Administration Act 1995
Parole orders
Work release orders
Home detention orders
Powers of community corrections officer
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1.

Overview of Misuse of Drugs Act 1981

The Misuse of Drugs Act 1981 (MDA) is the key piece of State legislation that is concerned with
illicit drugs.
Scope of the MDA

The MDA applies to:181
1.
2.
3.
4.

prohibited drugs;
prohibited plants;182
drugs of addiction; and
specified drugs.

It is provided that the MDA has an overriding power in relation to those substances which are
defined as prohibited drugs and prohibited plants.183 The scope of the MDA is substantially
extended by inclusion of substances which are defined as drugs of addiction and prohibited plants in
the Poisons Act 1964.184
Prohibited drugs 185

•
•
•
•
•
•
•

cocaine and its salts;
ecgonine and its salts;
heroin and its salts;
morphine and its salts;
opium;
any preparation, admixture, extract or substance containing not less than 0.2% of morphine;
any preparation, admixture, extract or substance containing not less than 0.1% of cocaine or
ecgonine;
• any derivative of cocaine; and
• cannabis or cannabis resin or any cannabis derivative.
Prohibited plants 186

• papaver somniferum
• papaver bracteatum
• cannabis
Drugs of addiction

Drugs of addiction are those substances included in either Schedules 8 or 9 of the Poisons Act
1964.187 The substances contained in Schedule 8 are largely those pharmaceutical drugs, available
only by prescription, which are known to be or are considered as likely to produce dependence.188
Examples of Schedule 8 drugs include:
•
•
•
•
•

pethidine;
dextromoramide (Palfium);
morphine;
methadone (Physeptone); and
oxycodone (Proladone).

181

s4
Includes parts of prohibited plants
183
This means, for instance, the MDA will displace any provisions which are contained in the Poisons Act 1964
in relation to any of the substances, as defined by the MDA.
184
Poisons Act 1964, s 5
185
Schedule 1.
186
Schedule 2.
187
Poisons Act 1964 s 5.
188
The list of substances contained in Schedules 1 to 9 of the Poisons Act 1964 is by incorporation of those
items contained in the Standard for the Uniform Scheduling of Drugs and Poisons No. 11, (SUSDP), which
is issued by the Australian Health Ministers Advisory Council: Appendix A, Poisons Act 1964.
182
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Schedule 9 drugs are substances which are known to be precursor chemicals used for instance, to
synthesise morphine,189 amphetamines, MDMA (ecstasy) etc.
Specified drugs

The Poisons Act 1964 has a provision for the scheduling of specified drugs to restrict access to
particular types of drugs with a high potential for abuse, such as steroids.190
Other provisions
Dangerous substances

A dangerous substance is defined as a “substance (other than a prohibited drug or prohibited plant)
that is noxious or volatile”.191
Penalties

The MDA has a two-tiered structure that distinguishes between:
• simple offences triable before a magistrate in a Court of Petty Sessions; and
• indictable offences triable in the District Court or the Supreme Court.
The MDA contains a number of hybrid offences in relation to indictable offences, for these to be
tried summarily. Some indictable offences are triable summarily, at the election of defendants,
except if the offence involved a conspiracy to commit an indictable offence, or if the court at its
discretion considers the offence should be tried on indictment. Optional summary trial is
available192 where the offence involves:
• prohibited drugs, where the quantity of the drug is below a threshold quantity193 ; or
• prohibited plants, where the number of prohibited plants is below a threshold number.194
A lower scale of penalty, up to $20,000 fine or imprisonment up to 10 years, or both, is
applicable when a District Court passes sentence for indictable offences involving cannabis only
(but not cannabis resin or cannabis derivatives). 195
The quantity of a prohibited drug or the number of prohibited plants determines:
• whether an accused person may elect summary trial for an indictable offence;
• the presumption of intention to sell; and
• whether an offender may be declared a drug trafficker.
Simple offences

Most simple offences have a penalty for a fine of up to $3,000, imprisonment up to 3 years, or
both. However, the offences for being at premises where drugs are being smoked, the possession or
use of prohibited drugs, or the possession or cultivation of prohibited plants, have a penalty for a
fine up to $2,000, imprisonment up to 2 years, or both (Table 1).
Premises

It is an offence for the occupier, owner or lessee of premises, or for an individual to be concerned
in the management of premises which are used for the manufacture, use, sale or supply of
189

In the late 1980s to the early 1990s large quantities of homebake morphine was synthesised in this State,
until controls were applied on access to pharmaceutical codeine and precursor chemicals.
190
Government Gazette. 3 February 1989.
191
Inserted by the Misuse of Drugs Amendment Act 1995.
192
s 34 (2) (b)
193
Schedule 3
194
Schedule 4
195
s 34 (2) (a)
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prohibited drugs or prohibited plants. 196 It also an offence to be at any place being used to smoke
a prohibited drug or prohibited plant.197
Possession of paraphernalia for smoking drugs

It is an offence to have pipes or utensils for smoking of a prohibited drug or a prohibited plant, or
utensils for manufacture or preparation of drugs for smoking, on which there are detectable traces
of drugs. 198
Possession, use or cultivation of prohibited drugs or plants

It is an offence under the MDA to possess or use a prohibited drug, 199 or possess or cultivate
prohibited plants. 200
Prescriptions

In relation to drugs of addiction (ie drugs contained in Schedule 8 of the Poisons Act 1964), it is
an offence to forge or fraudulently alter a prescription for a prohibited drug,201 or for someone to
induce a doctor or pharmacist to supply or administer a prohibited drug. 202
Indictable offences

Indictable offences deal with the more serious level of offences, such as selling or supplying of
prohibited drugs or prohibited plants, offering to sell or supply a prohibited drug or prohibited
plant, the manufacturing or preparation of prohibited drugs. Indictable offences have a penalty for
a fine of up to $100,000, imprisonment up to 25 years, or both (Table 2).
The MDA provides that the possession of prohibited plants or prohibited drugs in quantities
exceeding scheduled threshold values results in a person being charged with the more serious
offence of possession of prohibited drugs203 or prohibited plants,204 with intent to sell or supply.
Alternative conviction indictable offences

Schedules 3 and 4 of the MDA provide that a person charged with an indictable offence may in
the alternative be convicted of having committed a simple offence. If this occurs in an offender
faces significantly lower penalties than if he/she had been convicted for committing an indictable
offence.
The option of lower penalties are available if:
•
•

the quantity of a prohibited drug (Schedule 3) or the number of prohibited plants (Schedule 4)
does not exceed threshold values specified in the respective schedules; and
the court dealing with the indictable charge is satisfied the evidence does not support the
indictable offence but only a simple offence.205

The MDA provides that if the quantity of prohibited drug or prohibited plant falls within the
thresholds specified in Schedules 3 and 4, that the offender shall tried summarily. A large number
of drugs, except heroin, are listed in Schedules 3 and 4 (Table 3).206
However, in these circumstances a summary court dealing with such offences has the option to:207
196

s 5 (1) (a) (b)
s 5 (1) (e)
198
s 5 (1) (d)
199
s 6 (2)
200
s 7 (2)
201
s 8 (1)
202
s 8 (2)
203
s 6 (1) (a)
204
s 7 (1) (a)
205
s 10.
206
It is understood that as it has been successfully argued that heroin is a morphine derivative, offenders charged
with up to 6 g of heroin can utilise this option.
197
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•
•

convict the person and then commit him/her for sentencing by a higher court; or
commit the person on indictment for trial by a higher court.

The penalties for alternative convictions under this provision are:208
•
•
•

a fine not exceeding $2,000,
imprisonment not exceeding 2 years, or
both.

Reduced penalties for indictable offences which involve cannabis

The MDA provides a scale of reduced penalties in situations when a person is convicted of an
indictable offence which involve only cannabis.209 The lower penalties are not available if the
offence involves:
•
•
•
•

cannabis resin;
any other cannabis derivative;
any prohibited drug, or
a prohibited plant other than cannabis.

By construction this provision will apply only to the following offences which involve cannabis:
•
•
•
•

possession with intent to sell or supply;210
cultivation with intent to sell or supply; 211
selling or supplying cannabis or
offers to sell or supply cannabis.

The penalties in these circumstances depend on the sentencing court.
If sentenced by the District Court or the Supreme Court:
• a fine not exceeding $20,000, imprisonment not exceeding 10 years, or both.
If sentenced by a summary court:
• a fine not exceeding $5,000, imprisonment not exceeding 4 years, or both.
Conspiracy

Following a 1995 amendment to the MDA, conspiracy to commit an indictable offence has a
lowered penalty, with a fine of up to $75,000, imprisonment up to 20 years, or both. 212
Attempts

The MDA specifies that attempts to commit either a simple offence or an indictable offence, or
inciting another to commit a simple offence or an indictable offence, will result in a person being
liable to a fine not exceeding half of the fine and/or not exceeding half of the term of
imprisonment to which the principal offender is liable.213

207

s 9 (c), (d)
The indictable offences are redefined in s 10 (a) as being simple offences as provided in s 6 (2) (prohibited
drugs) or in s 7 (2) (prohibited plants) - the lower penalties are specified in s 34 (1) (e).
209
s 34 (2)
210
ie 100g or more of cannabis leaf material, or 80 or more cigarettes containing any amount of cannabis.
211
ie 25 or more cannabis plants.
212
s 34 (1) (b)
213
s 33 (1)
208
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Connected property

The MDA enables police to obtain holding orders, or embargo orders so that property possessed
or obtained directly or indirectly and connected with an offence can be seized by the Crown and
on conviction be forfeited .214
Admixtures

The term admixture means that in relation to the deeming provisions of the MDA (ie possession
with intent to sell), that the total weight, including the admixture, not just the pure component, is
used to determine whether the more serious offence has been committed, ie possession with intent
to sell or supply.
Heroin, for instance, is defined as “the drug commonly known as heroin and includes any
substance containing diacetylmorphine or its salts and any preparation, admixture or extract
containing diacetylmorphine or any such salt”.
Declared drug trafficker

A person may be declared a drug trafficker, when convicted on a serious drug offence, if he/she
had over the preceding 10 years been convicted of: 215
• two or more serious drug offences;
• two or more external serious drug offences (ie corresponding offences in other Australian
jurisdictions or under the Customs Act 1901);216 or
• offences, one or more being serious drug offences and one or more being external serious drug
offences;
or if the offence involved:
• a quantity of a prohibited drug not less than an amount specified in Schedule 7; or
• a number of prohibited plants not less than an amount specified in Schedule 8.
This provision operates in conjunction with the Crimes (Confiscation of Profits) Act 1988 (see
below).

214

s 17.
s 32A.
216
s 32A (1) (a) (ii).
215
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Table 1

Penalty structure simple offences, Misuse of Drugs Act

Offences

Penalties

Prohibited drugs or prohibited plants
Occupier of premises permitting them to be used for manufacture, preparation, sale, supply or use of
prohibited drugs or prohibited plants217

$3,000/3 yrs

Owner or lessee of premises permitting them to be used for the use of prohibited drugs or prohibited
plants 218

$3,000/3 yrs

Being concerned with the management of premises used for use etc of prohibited drugs or
prohibited plants219

$3,000/3 yrs

Possession of pipes or utensils for smoking prohibited drugs or prohibited plants 220

$3,000/3 yrs

Possession of utensils for manufacture or preparation of prohibited drugs or prohibited plants for
smoking 221

$3,000/3 yrs

Present where prohibited drugs or prohibited plants are being smoked222

$2,000/2 yrs

Failure of undercover agent to deliver prohibited drug or prohibited plant223

$2,000/2 yrs

Prohibited drugs
Forge or fraudulent l y alter prescription for prohibited drug224

$3,000/3 yrs

Use false representation to cause doctor or dentist or licensed person to administered or supply
prohibited drug225

$3,000/3 yrs

Possession or use of prohibited drug226

$2,000/2 yrs

Prohibited plants
Possession or cultivation of prohibited plant227

$2,000/2 yrs

217

s 5 (1) (a).
s 5 (1) (b).
219
s 5 (1) (c).
220
s 5 (1) (d) (i).
221
s 5 (1) (d) (ii).
222
s 5 (1) (e).
223
s 31 (4).
224
s 8 (1).
225
s 8 (2).
226
s 6 (2)
227
s 7 (2)
218
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Table 2
Offences

Penalty structure indictable offences, Misuse of Drugs Act
Optional summary trial228 cannabis only229 (excl
resin or cannabis derivatives)

Indictable offences

Sentenced by
summary court

Sentenced by District
or Supreme Court

Alternative
conviction simple
offence
(Schedules 3 & 4)

Indictable
offence

Conspiracy to commit
indictable offence

Possession with
intent to sell or
supply 230

$5,000/4 yrs

$20,000/10 yrs

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Cultivation with
intent to sell or
supply 231

$5,000/4 yrs

$20,000/10 yrs

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Sells or
supplies, or offer
to sell or
supply 232

$5,000/4 yrs

$20,000/10 yrs

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Possession with
intent to sell or
supply 233

-

-

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Manufacture or
prepares 234

-

-

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Sell or supply, or
offer to sell or
supply 235

-

-

$2,000/2 yrs

$100,000/25 yrs

$75,000/20 yrs

Prohibited
plants

Prohibited drugs

228

s 9 (2) - if not a conspiracy.
s 34 (2) (a).
230
s 7 (1) (a).
231
s 7 (1) (a).
232
s 7 (1) (b).
233
s 6 (1) (a).
234
s 6 (1) (b).
235
s 6 (1) (c).
229
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Table 3

Threshold quantities of selected drugs for determination of place of
trial, presumption of intention to sell, and declaration as a drug
trafficker, Misuse of Drugs Act
Quantity of drug or plants
less than
Alternative conviction
indictable offences 236

Quantity of drug or plants
equal to or greater than
Presumption of intention to
sell or supply prohibited
drug237 or prohibited plants238

Declared a drug
trafficker239

Prohibited drugs
Amphetamine

4g

2g

500 g

100 g

3 kg

Cannabis resin

40 g

20 g

100 g

Number of cigarettes240

400

80

*

Cocaine

4g

2g

28 g
28 g

Cannabis

Heroin (diacetylmorphine )

28 g

*

2g

Morphine derivative

6g

2g

*

Ephedrine

4g

4g

28 g

LSD

0.004 g

0.002 g

0.01 g

Methylamphetamine

6g

2g

28 g

MDA

4g

2g

28 g

MDMA

4g

2g

28 g

Morphine

6g

2g

28 g

40 g

20 g

100 g

Cannabis

100 p

25 p

250 p

Papaver somniferum

100 p

25 p

*

Papaver bracteatum

100 p

25 p

*

Opium
Prohibited plants

* = not specified, p = plants, g = grams, kg = kilograms.

236

Schedules 3 & 4.
Schedules 5.
238
Schedules 6.
239
Schedules 7 & 8.
240
Containing any amount of cannabis
237
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2.
s 11

Extracts from Misuse of Drugs Act
For the purposes of a) Section 6 (1) (a), a person shall, unless the contrary is proved, be deemed to have in his
possession a prohibited drug with intent to sell or supply it to another if he has in his
possession a quantity of the prohibited drug which is not less than the quantity
specified in Schedule V in relation to the prohibited drug; or
b) section 7 (1) (a), a person shall, unless the contrary is proved, be deemed to have in his
possession, or to cultivate, prohibited plants of a particular species or genus with intent
to sell or supply those prohibited plants or any prohibited drug obtainable therefrom to
another if he has in his possession, or cultivates, a number of those prohibited plants
which is not less than the number specified in Schedule VI in relation to that species or
genus.

s13

(1) Subject to this section, if there are reasonable grounds to suspect that a person is the
possessor of any property which is connected property, a policy officer may, using such
force as is reasonably necessary and with such assistance as he considers necessary, stop and
detain the person so suspected and any other person on whose behalf or for whose benefit
there are reasonable grounds to suspect that that property is possessed by the person so
suspected and search him or them, as the case requires, together with any baggage, package,
vehicle or other thing of any kind whatsoever found in his or their possession, and for that
purpose may stop and detain any vehicle.
(2) A person shall not be searched under subsection (1) except by (a) a person of the same sex as the firstmentioned person; or
(b) a medical practitioner.
(3) A police officer who wishes to search a person under subsection (1) may, if it is not
then and there practicable to comply with subsection (2) in relation to the person (a) detain the person until; or
(b) detain the person and convey him to a place where,
it is practicable for subsection (2) to be complied with in relation to the person.
(4) A person shall not be detained, or detained and conveyed, under subsection (3) for
longer than is reasonably necessary under the circumstances for the purpose of complying
with subsection (2) in relation to the person.

s14

(1) A justice of the peace who is satisfied by information on oath that there are reasonable
grounds to suspect that any connected property may be in or on any vehicle, or in or on
any premises or other place, may grant to a police officer a search warrant authorising a
police officer at any time or times within 30 days from the date of that search warrant to
enter any vehicle, or any premises or other place, named in that search warrant and, subject
to this section, to search that vehicle or those premises or that other place and any person
and any baggage, package or other thing of any kind whatsoever found therein or thereon,
using such force as is reasonably necessary and with such assistance as the police officer
considers necessary.
(2) A person shall not be searched under a search warrant except by (a) a person of the same sex as the firstmentioned person; or
(b) a medical practitioner.
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(3) A police officer who wishes to search a person under a search warrant may, if it is not
then and there practicable to comply with subsection (2) in relation to the person (a) detain the person until; or
(b) detain the person and convey him to a place where,
it is practicable for that subsection to be complied with in relation to the person.
(4) A person shall not be detained, or detained and conveyed, under subsection (3) for
longer than is reasonably necessary under the circumstances for the purpose of complying
with subsection (2) in relation to the person.
s15

(1) A police officer exercising the powers conferred by section 13 or by a search warrant
may for the purposes of this Part (a) seize and detain, or make extracts from or copies of, books, papers and documents
found during the course of the exercise of those powers;
(b) require a person to give, or cause to be given, to him such information as it is in
the power of the person to give or cause to be given, as the case requires.
(2) Subject to subsection (3), a person who (a) without lawful excuse, does not comply with a requirement made to him under
subsection (1); or
(b) in purporting to comply with a requirement made to him under subsection (1),
gives or causes to be given to the police officer concerned information that to his
knowledge is false or misleading in a material particular,
commits a simple offence.
(3) Notwithstanding anything in subsection (2), a person shall not refuse or fail to comply
with a requirement made to him under subsection (1) by reason only that compliance with
that requirement would tend to incriminate him or render him liable to any penalty, but the
information given or caused to be given by him in compliance with that requirement is not
admissible in evidence in any proceedings against him for an offence other than a simple
offence under subsection (2)(b).

s23

(1) Subject to this section, if there are reasonable grounds to suspect that any thing
whatsoever (a) with respect to which an offence has been, or is suspected to have been, or may be
committed;
(b) which has been, or is suspected to have been, or may be used for the purpose of
committing an offence; or
(c) which may provide evidence in respect of an offence,
is in the possession of a person, a police officer may, using such force as is reasonably
necessary and with such assistance as he considers necessary, stop and detain the person and
search him together with any baggage, package, vehicle or other thing of any kind
whatsoever found in his possession, and for that purpose may stop and detain any vehicle.
(2) A person shall not be searched under subsection (1) except by (a) a person of the same sex as the firstmentioned person; or
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(b) a medical practitioner.
(3) A police officer who wishes to search a person under subsection (1) may, if it is not
then and there practicable to comply with subsection (2) in relation to the person (a) detain the person until; or
(b) detain the person and convey him to a place where,
it is practicable for subsection (2) to be complied with in relation to the person.
(4) A person shall not be detained, or detained and conveyed, under subsection (3) for
longer than is reasonably necessary under the circumstances for the purpose of complying
with subsection (2) in relation to the person.
s24

(1) A justice of the peace who is satisfied by information on oath that there are reasonable
grounds to suspect that any thing referred to in section 23 (1) (b), (b) or (c) may be in or on
any vehicle, or in or on any premises or other place, may grant to a police officer a search
warrant authorising a police officer at any time or times within 30 days from the date of
that search warrant to enter any vehicle, or any premises or other place, named in that
search warrant and, subject to this section, to search that vehicle or those premises or that
other place and any person and any baggage, package or other thing of any kind whatsoever
found therein or thereon, using such force as is reasonably necessary and with such
assistance as the police officer considers necessary.
(2) A person shall not be searched under a search warrant except by (a) a person of the same sex as the firstmentioned person; or
(b) a medical practitioner.
(3) A police officer who wishes to search a person under a search warrant may, if it is not
then and there practicable to comply with subsection (2) in relation to the person (a) detain the person until; or
(b) detain the person and convey him to a place where,
it is practicable for that subjection to be complied with in relation to the person.
(4) A person shall not be detained, or detained and conveyed, under subsection (3) for
longer than is reasonably necessary under the circumstances for the purpose of complying
with subsection (2) in relation to the person.

s25

(1) A police officer or approved person exercising the powers conferred by section 22 or
23 or by a search warrant may for the purposes of this Part (a) seize and detain, or make extracts from or copies of, books, papers and documents
found during the course of that exercise;
(b) require a person to give, or cause to be given, to the police officer or approved
person such information as it is in the power of the person to give or cause to be
given, as the case requires.
(2) Subject to subsection (3), a person who (a) without reasonable excuse, does not comply with a requirement made to him under
subsection (1); or
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(b) in purporting to comply with a requirement made to him under subsection (1),
gives or causes to be given to the police officer or approved person concerned
information that to his knowledge is false or misleading in a material particular,
commits a simple offence.
(3) Notwithstanding anything in subsection (2), a person shall not refuse or fail to comply
with a requirement made to him under subsection (1) by reason only that compliance with
that requirement would tend to incriminate him or render him liable to any penalty, but the
information given or caused to be given by him in compliance with that requirement is not
admissible in evidence in any proceedings against him for an offence other than a simple
offence under subsection (2) (b).
s 32A

(1) If a person is convicted of (a) a serious drug offence and has, during the period of 10 years ending on the day, or the
first of the days, as the case requires, on which the serious drug offence was committed,
been convicted or 2 or more (i) serious drug offences;
(ii) external serious drug offences; or
(iii) offences, one or more of which are serious drug offences and one or more of
which are external serious drug offences;
or
(b) a serious drug offence in respect of (i)
(ii)

a prohibited drug in a quantity which is not less than the quantity specified in
Schedule VII in relation to the prohibited drug; or
prohibited plants in a number which is not less than the number specified in
Schedule VIII in relation to the particular species or genus to which those
prohibited plants belong,

the court convicting the person of the serious drug offence first referred to in paragraph (a),
or the serious drug offence referred to in paragraph (b), as the case requires, shall on the
application of an appropriate officer declare the person to be a drug trafficker.
(2) An application for a declaration under subsection (1) may be made at the time of the
conviction giving rise to that application or at any time within 6 months from the day of
that conviction, and more than one such application may be made in respect of that
conviction.
(3) In this section “appropriate officer” has the meaning given by the Crimes (Confiscation of Profits) Act
1988;
“external serious drug offence” means (a) offence against a law of another State, or of a Territory, which offence is prescribed to
correspond to an indictable offence under section 6 (1), 7 (1) or 33 (2) (a); or
(b) offence against section 233B of the Customs Act 1901 of the Commonwealth;
“serious drug offence” means indictable offence under section 6 (1), 7 (1) or 33 (2) (a).
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3.

Proceeds of crime

Criminal Code: property laundering

It is an offence for someone in Western Australia to be directly or indirectly engaged in a
transaction, or bring into Western Australia, or receive, possess, conceal, dispose of or deal with
any money or other property which is the proceeds of a “major offence”.241
A major offence is defined as:
• an indictable offence; or
• an act or omission that occurred outside WA, which if it had occurred in this State would have
been an indictable offence.
Crimes (Confiscation of Profits) Act 1988

In relation to drug-related crime, the CCOP Act permits the Supreme Court to order the forfeiture
of property or benefits, or impose pecuniary penalty orders, if a person has been convicted of a
“serious drug offence”.242
A pecuniary penalty is treated as a civil debt and assessed on the benefits the person derived
through the offence. The court is given a very broad power to assess benefit, as being within or
outside Western Australia, in the nature of:
• any property derived or realised directly or indirectly by the person who committed the
offence, or at his/her direction; or
• any benefit provided for the person who committed the offence, for another person, at the
direction of the person convicted of the offence.243
Wide-reaching provisions in relation to pecuniary penalty orders apply in relation to serious drug
offences, as they encompass all property of the person at the time of the application.
There is also a provision, with respect to declared drug traffickers, that all property acquired by,
or was or is under the control of the person, over the six year period preceding when the serious
offence was committed, is deemed to have been derived or realised as the result of the commission
of the offence. 244
The CCOP Act gives the power for the police to apply to the Supreme Court for a monitoring
order, to order a financial institution to give information about transactions of accounts held by a
person.245
The CCOP Act has a very wide scope through the concept of tainted property, ie property that
was used in, or in connection with the commission of an interstate serious offence, or was derived
or realised, directly or indirectly, by any person as a result of the commission of an interstate
offence.246

4.

Other legislation

Volatile substances

There is a provision in the Police Act in relation to sniffing volatile substances.247
However, since a 1988 decision by the Supreme Court248 that Selley’s Glue was not a deleterious
drug, there have not been further prosecutions in relation to volatile substances. As the provision
241

Criminal Code s 563A.
Misuse of Drugs Act 1981, 6 (1), 7 (1) or 33 (2) (a).
243
s 16.
244
s 16 (4).
245
s 42.
246
s 29.
247
Police Act 1892 s 65 (5).
242
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under the Act is concerned with possession, there is no law in this State that makes glue sniffing
an offence.
Precursor chemicals

Precursors chemicals are listed in Schedule 9 of the Poisons Act 1964.
Needles and syringes

The Poisons Act 1964 was amended in May 1994 for needle and syringe exchange programs
(NSEPs) to be established, or for the operation of a needle and syringe (N&S) vending machine249
Approval from the Commissioner of Health is required for the establishment of a NSEP.
Applicants must satisfy requirements as to character and repute and conditions may be imposed as
to the location and hours of operation of a NSEP.
Approval for a NSEP is conditioned on it having the object of prevention of the spread of
bloodborne diseases by either:
• supplying sterile hypodermic needles and syringes;
• facilitating the safe disposal of needles and syringes; or
• advising, counselling or disseminating information.
Bloodborne infectious diseases are defined to include HIV, Hepatitis B or Hepatitis C.250
The regulations also stipulate that an operator of a NSEP shall not accept used N&S unless they
are exhausted and only contain a residue of a drug. By obtaining the requisite license, operators of
approved NSEPs have a defence against a prosecution.251
Notification of drug dependents

By law medical practitioners in this State are required to notify the Commissioner of Health of
persons suspected of being addicted to drugs, so that their name and address can be placed on a
register. The basis for notification arises under the Health Act 1911, which defines drug addiction
as a “prescribed condition of health”.252 However, this power is conditioned on that any
regulations promulgated shall not require any person to submit to treatment without consent.253
The Drugs of Addiction Notification Regulations254 (DANR) cover three mutually exclusive
situations, involving the use of a drug addiction or a substitute, to the extent the person may be:
a) in a “state of periodic or chronic intoxication produced by consumption”;
b) has a “desire or craving to take a drug”; or
c) has a “psychic or physical dependence”.
The power to notify is potentially wide through:
a) the definition of “drug” in the Health Act 1911,255 and
248

Patton v Mounsher. Unreported decision of Supreme Court of Western Australia, 16 September 1988, Appeal
1988/1269.
249
Poisons Amendment Regulations 1994. Government Gazette. 26 May 1994, 2197.
250
Poisons Act 1964 s 5.
251
Poisons Act (s 36); Misuse of Drugs Act s 6 (2).
252
Defined as “such disease processes and physical or functional abnormalities as are prescribed conditions of
health to which this Part applies, but does not include any infectious disease” s 289B of the Health Act 1911.
253
Health Act 1911 s 289C (d).
254
Reg 3 (2) (a) - (c).
255
Health Act 1911 s 3(1) “‘Drug’ means any substance, organic or inorganic, used as medicine, or in the
composition or preparation of medicines, whether for external or internal use, and includes soap and perfumes,
cosmetics, absorbent cotton wool and surgical dressings and also includes therapeutic substances.” This
definition includes things not ordinarily regarded as having the meaning of a drug, but excludes legal drugs such
as alcohol, tobacco and prescription drugs which are not in the Eighth Schedule, but which are arguably
dependence producing.
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b) including “drugs of addiction” as the substances in the Eighth Schedule to the Poisons Act
1964.256
The DANR provide penalties for medical practitioners who fail to notify a person who is addicted
to drugs257 .
A person’s name may be removed from the register of notified addicts if: 258
a) the person referred to in the register has died;
b) after 2 years, the Director of the Alcohol and Drug Authority (ADA) has advised that the
person has ceased to use drugs;
c) the entry was, for any reason, false or incorrect; or
d) for a period of at least 5 years, the person referred to in the register has no contact with the
Health Department, either directly or indirectly in relation to the use of drugs of addiction.
There are consequences stemming from notification, as under the Poisons Regulations 1965:
• medical practitioners are restricted from prescribing Schedule 8 drugs to notified drug addicts
without authority of the Commissioner of Health;259 and
• notified drug addicts are required to disclose to a medical practitioner that they are notified
drug addicts.260
As the Poisons Regulations 1965 provide methadone may only be prescribed as a treatment to a
notified drug addict with the permission of the Commissioner of Health, prescription of
methadone as a treatment of opioid dependent persons is conditioned on them being notified.261
Pharmaceutical drugs

The Therapeutic Goods Act 1989 (Cth) provides national controls, such as, stipulation of
minimum standards and issuing licenses for the manufacture of therapeutic goods. Therapeutic
goods include any product used in the prevention, diagnosis, cure or alleviation of a disease, defect
or injury.
The Act acquires its force through the trade and commerce power of the Commonwealth
Constitution whereby the Commonwealth may grant licences to corporations to import, export,
manufacture and supply therapeutic goods. Licences are only granted if a manufacturer can
demonstrate compliance with the Australian Code of Good Manufacturing Practice.
Before a manufacturer can release a therapeutic good on the market, it must obtain marketing
approval from the Commonwealth Therapeutic Goods Administration. Recommendations as to
the approval or rejection of a therapeutic good are made by the Australian Drug Evaluation
Committee.
Historically each State and Territory has published its own list of drugs and poisons in schedules.
For instance, in Western Australia, these schedules are part of the Poisons Act 1964. Substances
are placed in schedules according to toxicity, potency, addictive qualities, potential for abuse,
safety in use, and the need for the substance.
The Drugs and Poisons Schedule Committee, which is a subcommittee of the National Health and
Medical Research Council’s Public Health Committee, is responsible for making recommendations
256

Eighth Schedule drugs include includes licit opioids such as morphine, codeine and pethidine, illicit opioids
such as heroin, and illicit non-opioids, such as cannabis, psilocybin and LSD.
257
Reg 4 (3) A medical practitioner who contravenes subregulation (1) commits an offence and is liable to a
penalty which is not more than $1,000 and not less than - in the case of a first offence, $100; in the case of a
second offence, $200; and in the case of a third or subsequent offence, $500.
258
Reg 5 (2).
259
s 51B.
260
s 51AA.
261
s 51C.
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as the scheduling of drugs and poisons. There was agreement by the Australian Health Ministers’
Conference in June 1990 for each jurisdiction to adopt the Standard for the Uniform Scheduling
of Drugs and Poisons (SUSDP), published by the NHMRC.
The most recent version, SUSDP No. 11, is incorporated by reference in the Poisons Act 1964.
Drugs and poisons are scheduled as follows Schedule 1

Poisons of plant origin, of such danger to health, that they should only be available to the public
from medical practitioners, pharmacists, or veterinary surgeons.
Schedule 2

Poisons for therapeutic use, which should only be available to the public from pharmacies, or if a
pharmacy service is not available, from persons licensed to sell Schedule 2 poisons.
Schedule 3

Poisons for therapeutic use that are dangerous, or are so liable to abuse as to warrant their
availability to the public being restricted to supply by pharmacists or medical, dental or veterinary
practitioners.
Schedule 4

Poisons that should, in the public interest, be restricted to medical, dental or veterinary
prescription or supply.
Schedule 5

Poisons of a hazardous nature that must be readily available to the public, but require caution in
handling, storage and use.
Schedule 6

Poisons that must be available to the public, but are of a more hazardous or poisonous nature than
those classified in Schedule 5.
Schedule 7

Poisons which require special precautions in manufacture, handling, storage or use, or special
individual regulations regarding labelling or availability.
Schedule 8

Poisons to which the restrictions recommended for drugs of dependence by the 1980 Australian
Royal commission of Inquiry Into Drugs should apply.
Schedule 9

Poisons which are drugs of abuse, the manufacture, possession, sale or use of which should be
prohibited by law, except for amounts which may be necessary for medical or scientific research.

5.

Restricted access to certain places

The Pawnbrokers and Secondhand Dealers Act 1994 in Section 38 contains a provision that
prohibits a pawnbroker or secondhand dealer from entering into a contract with a person who is
“apparently affected by alcohol or drugs”. The penalty for such an offence, if an individual is
involved is a fine of $5,000 and 12 months imprisonment, with a penalty of $20,000 if a body
corporate is involved.
The Liquor Licensing Act 1988 contains a provision in respect of those who are reputed as a
supplier of drugs to remain on licensed premises as follows.
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Section 115
(1)
Where a licensee, whether personally or by an employee or an agent (a)
permits (i)
drunkenness; or
(ii) violent, quarrelsome, disorderly or indecent behaviour, to take place;
(b)
permits any reputed thief, prostitute or supplier of unlawful drugs to remain, other than
for so long as is necessary to obtain reasonable refreshment;
...
Penalty: In the case of the licensee or manager $5,000, in the case of an employee or agent
$2,000.
There is a provision under the Gaming Commission Act 1987 (Section 82) which states that there
is an implied condition in every permit that those “under the apparent influence of alcohol or
drugs, or alcohol and drugs” shall be refused entry to premises used for the purposes of gaming or
betting.

6.

Occupational legislation

There are provisions in the Security and Related Activities Act 1996 in relation to the mandated
testing of those working in nightclubs and similar environments, is guilty of an offence.
The scope for enormous harm to arise as a consequence of collisions by ocean-going vessels whilst
in the charge of intoxicated persons is illustrated by the massive oil spill that occurred when in
1989 the Exxon Valdez ran aground in Alaska through the actions of an alcohol-affected captain.
The Navigation (Marine Council and Committees of Advice) Regulations 1988 enable
determinations as to a seaman’s suitability to work on a marine vessel dealing with situations
when someone is:262
• habitually drunk,
• addicted to a drug, or
• has trafficked in a drug.
Extracts from Security and Related Activities Act 1996
Part 9 - Random drug testing of licensed crowd controllers

Licensee may be directed to provide blood or urine for analysis
80.

262

(1)

The Commissioner may at any time direct the holder of a crowd controller’s licence
to attend at a place and there give a sample of his or her blood or urine for analysis.

(2)

The purpose of an analysis is to determine the presence or level of any prescribed
drug in any form in the blood or urine of the licensee.

(3)

A direction under this section must (a) be in writing given to the licensee;
(b) specify the day on which and time and place at which the licensee is to attend;
and
(c) indicate what sample or samples are to be given.

(4)

Where a direction is given under this section, any sample is to be taken and dealt
with in accordance with regulations referred to in section 83.

(5)

The Commissioner may delegate to a police officer the exercise of the power of
direction conferred by this section.

Cremen D. “Never, never sick at sea”. (1990) 25(8) Australian Law News 36.
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Licence may be revoked

81.

(1)

A licensing officer may revoke a crowd controller’s licence if (a) the licensee fails without lawful excuse to comply with a direction under section
80; or
(b) a sample of blood or urine given by the licensee following a direction under
section 80 is found on analysis to be a non-complying sample, within the
meaning in the regulations, for the purposes of this section.

(2)

....

Cost of test may be recovered

82.

If a sample of blood or urine given by the holder of a crowd controller’s licence is found on
analysis to be a non-complying sample for the purposes of section 81 (1) (b), the
Commissioner may (a) determine the costs and expenses of carrying out the analysis; and
(b) recover the amount so determined from the licensee as a debt in a court of
competent jurisdiction.

Regulations relating to drug tests

83.

Regulations may be made under section 94 -

(a)

prescribing drugs for which a person may be required to be tested pursuant to a direction
under section 80;

(b)

prescribing any test to be carried out for the purposes of section 81 (1) (b);

(c)

prescribing the amount of a prescribed drug in any form in a given quantity of blood or urine
in a sample that is to render the sample a non-complying sample for the purposes of
section 81 (1) (b);

(d)

regulating the manner of taking and dealing with samples of blood and urine and their
analysis;

(e)

requiring a licensee to produce his or her identity card at the time when a sample is taken;
and providing that a failure to do so (i)
(ii)

is taken to be a failure to comply with a direction under section 80; and
constitutes an offence punishable by a fine not exceeding $2,000;

(f)

providing for the authorisation of persons as analysts for the purposes of this Part;

(g)

providing for certificate evidence in any proceedings as to the taking and analysis of any
sample and the authority of any analyst to carry out an analysis.

Extracts from Mines Regulations Act Regulations
Regulation 4.9

4.9

(1)

Where in the opinion of the principal employer, manager or supervisor, an
employee reporting for duty is adversely affected by intoxicating liquor or drugs, he
shall not be permitted to remain in or on the mine, and any person so remaining
after being required to leave is guilty of an offence.

(2)

A person, whether an employee or not an employee, who, while in or on any mine,
is adversely affected by intoxicating liquor or drugs, is guilty of an offence.
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(3)

Intoxicating liquor or deleterious drugs shall not be in or about any mine or be taken
by any person onto or into any mine, except with the knowledge and permission of
the manager, and any person having intoxicating liquor or deleterious drugs in his
possession while in or on the mine, without permission, is guilty of an offence.

7.

Offender management

Court Diversion Service

The Court Diversion Service (CDS) is not established through specific enabling legislation but by
an administrative arrangement between the courts and the participating agencies, underpinned by
the Bail Act 1982, as follows.
Bail Act 1982

s 17

(1) A judicial officer or authorised officer may impose conditions on a grant of bail
only to the extent that he is authorised to do so by Part D of the Schedule.
(2) Conditions imposed on a grant of bail shall not be any more onerous on the
defendant than the judicial or authorised officer considers is required in the public
interest having regard to the nature of the offence for which the defendant is in
custody and the circumstances of the defendant.

Schedule D
2

(1) A judicial officer or authorised officer, on a grant of bail, may impose conditions(a) to be complied with before the defendant is released on bail;
(b) as to the defendant’s conduct while on bail; or
(c) as to where the defendant shall reside while on bail,
if he considers that is desirable for any purpose mentioned in subclause (2), (3) or (4).
(4) Where a judicial officer is of the opinion that a defendant is suffering from alcohol
or drug abuse and is in need of care or treatment either on that account, or to enable
him to be prepared for his trial, the judicial officer may, under subclause (1), impose
any condition which he considers desirable for the purpose of ensuring that the
defendant receives such care or treatment, including he lives in, or from time to time
attends at, a specified institution or place in order to receive such care or treatment.

Sentencing Act 1995
Part 6 - Release of offender without sentence
Release without sentence

46.

A court sentencing an offender may impose no sentence if it considers that (a)

the circumstances of the offence are trivial or technical; and

(b)

having regard to (i)

the offender's character, antecedents, age, health and mental condition; and

(ii)

any other matter that the court thinks is proper to consider,

that it is not just to impose any other sentencing option.
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Part 10 - Intensive supervision order
ISO: pre-sentence report mandatory

68.

An ISO may be imposed only if the court has received a pre-sentence report about the
offender.

ISO: nature of

69.

(1)

An ISO is an order -

(a)

that if while the ISO is in force the offender commits another offence (in this
State or elsewhere) the offender may be sentenced again for the offence to which
the ISO relates; and

(b)

that the offender (i)

must comply with the supervision requirement in section 71;

(ii)

must comply with such of the primary requirements in section 72 as the
court imposes; and

(iii)

while the supervision requirement in section 71 or any primary requirement
in section 72 is in force, must comply with the standard obligations in
section 70.

(2)

Every ISO contains the supervision requirement in section 71.

(3)

A court imposing an ISO may impose any or all of the primary requirements in section
72.

(4)

An offender who (a)

commits an offence during the term of his or her ISO is liable to be dealt with
under Division 3 of Part 18;

(b)

breaches his or her ISO is liable to be dealt with under Division 4 of Part 18.

(5)

An ISO ceases to be in force when its term ends or a court cancels it, whichever happens
first.

(6)

The term of an ISO must be set by the court and must be at least 6 months and not more
than 24 months.

(7)

The term of an ISO begins on the day the order is imposed.

ISO: standard obligations

70.

The standard obligations of an ISO are that the offender (a)

must report to a community corrections centre within 72 hours after being
released by the court, or as otherwise ordered by a CCO;

(b)

must not change address or place of employment without the prior permission of a
CCO;

(c)

must not leave Western Australia except with, and in accordance with, the
permission of the CEO; and

(d)

must comply with section 76 of the Sentence Administration Act 1995.
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Supervision requirement

71.

(1)

The purpose of the supervision requirement is to allow for the offender to be
regularly monitored in the community, and to receive regular counselling, in a way
and to an extent decided by a CCO, for the purpose of either or both -

(a)

rehabilitating the offender;

(b)

ensuring the offender complies with any direction given by the court when
imposing the requirement.

(2)

The supervision requirement is a requirement that the offender must contact a CCO, or
receive visits from a CCO, as ordered by a CCO.

(3)

When imposing an ISO, a court may give any directions it decides are necessary to
secure the good behaviour of the offender but the court is not to make a direction (a)

the effect of which could be achieved by imposing a program requirement or a
community service requirement; or

(b)

that requires the offender to pay compensation or make restitution to any person;
but that does not prevent a court from making a reparation order under Part 16.

(4)

Unless a CCO orders otherwise, an offender subject to a supervision requirement must
contact a CCO at least once in any period of 28 days.

(5)

If an offender does not comply with subsection (4), he or she is to be taken to have
breached the supervision requirement.

(6)

The supervision requirement ceases to be in force when the ISO ceases to be in force.

ISO: primary requirements

72.

Every ISO may contain any or all of these primary requirements:
(a)

a program requirement under section 73;

(b)

a community service requirement under section 74;

(c)

a curfew requirement under section 75.

Program requirement

73.

(2)

(1)

The purpose of a program requirement is -

(a)

to allow for any personal factors which contributed to the offender's criminal
behaviour to be assessed; and

(b)

to provide an opportunity for the offender to recognize, to take steps to control
and, if necessary, to receive appropriate treatment for those factors.

The program requirement is a requirement that the offender must obey the orders of a
CCO as to (a)

undergoing assessment by a medical practitioner, a psychiatrist, a psychologist or a
social worker, or more than one of them and, if necessary, appropriate treatment;

(b)

undergoing assessment and, if necessary, appropriate treatment in relation to the
abuse of alcohol, drugs or other substances;

(c)

attending educational, vocational, or personal development programs or courses;
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(d)

residing at a specified place for the purposes of any of the matters in paragraphs
(a), (b) or (c);

(e)

more than one of the above.

(3)

A CCO must not order an offender to undergo treatment of any sort unless a person
qualified to recommend or administer the treatment has recommended that the offender
undergo such treatment.

(4)

A person is not to administer treatment of any sort mentioned in subsection (2) to an
offender without the informed consent of the offender.

(5)

The requirements of a program requirement imposed as part of an ISO are additional to
the requirements of any other program requirement imposed as part of any other
community order.

(6)

A program requirement ceases to be in force when a CCO gives the offender notice to
that effect, or the ISO ceases to be in force, whichever happens first.

(7)

A CCO must not give notice unless satisfied that the offender has complied with the
program requirement.

Community service requirement

74.

(1)

The purpose of the community service requirement is to punish or rehabilitate an
offender by making him or her do unpaid community work.

(2)

The community service requirement is a requirement that within the term of the ISO the
offender (a)

must do unpaid community work for a number of hours set by the court;

(b)

must do at least 12 hours of that work in any 7 day period; and

(c)

must perform community corrections activities if and as ordered by the CEO under
Part 7 of the Sentence Administration Act 1995.

(3)

The number of hours set by the court must be at least 40 and not more than 240.

(4)

Any hours of work done by an offender count as hours done under a community service
requirement in any other community order, unless the court orders that the number of
hours of work to be done are to be done in addition to any hours the offender has to do
under another community order.

(5)

At any one time the total number of hours of work yet to be done by an offender under
community orders must not exceed 240.

(6)

A community service requirement ceases to be in force when the offender finishes
working the hours set to the satisfaction of a CCO or when the ISO ceases to be in force,
whichever happens first.

Curfew requirement

75.

(1)

The purposes of the curfew requirement are -

(a)

to allow for the movements of an offender to be restricted during periods when
there is a high risk of the offender offending;
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(b)
(2)

to subject the offender to short periods of detention at the place where the
offender lives or at some other specified place.

The curfew requirement is a requirement that the offender (a)

must remain at a specified place, for specified periods, as ordered by a CCO; and

(b)

must submit to surveillance or monitoring as ordered by a CCO.

(3)

The curfew requirement may only be imposed for a term of 6 months or less, as set by
the court, beginning when the ISO is imposed.

(4)

Unless the court orders otherwise, the term of a curfew is concurrent with the term of
any other curfew requirement applicable to the offender.

(5)

At any one time the aggregate of the unexpired terms of curfew requirements applicable
to an offender must not exceed 6 months.

(6)

A court imposing the curfew requirement may give directions as to the periods when an
offender ought to be subject to a curfew.

(7)

An offender is not to be ordered by a CCO to remain at a place for periods that amount
to less than 2 or more than 12 hours in any one day.

(8)

The curfew requirement ceases to be in force when its term ends, or when the ISO ceases
to be in force, whichever happens first.

(9)

Without limiting the means by which an offender may be kept under surveillance or
monitored, a CCO may, for the purposes of subsection (2) (b), order an offender (a)

to wear any device; or

(b)

to permit the installation of any device or equipment at the place where the
offender lives.

Sentence Administration Act 1995
(a)

Parole orders

Parole order: standard obligations

31.

The standard obligations of a parole order are that the prisoner (a)

must report to a community corrections centre within 72 hours after being
released, or as otherwise directed by a CCO; and

(b)

must notify a CCO of any change of address or place of employment within 2
clear working days after the change.

Parole order: additional requirements

32.

(1)

A parole order may contain such of these additional requirements as the Board or
the Governor (as the case may be) thinks fit:

(a)

a requirement as to where the prisoner must reside;

(b)

a requirement that the prisoner wear any device for monitoring purposes;

(c)

a requirement that the prisoner permit the installation of any device or equipment
at the place where the prisoner resides for monitoring purposes;
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(2)

(d)

a requirement that the prisoner must not leave this State except with and in
accordance with the written permission of the CEO;

(e)

requirements to facilitate the prisoner's rehabilitation; or

(f)

prescribed requirements.

Without limiting subsection (1) a parole order may contain as additional requirements all
or any of the standard obligations applicable to a WRO under paragraphs (a) and (b) of
section 51.

(b)

Work release orders

WRO: standard obligations

51.

The standard obligations of a WRO are that the prisoner (a)

must, in each period of 7 days, do the prescribed number of hours of community
corrections activities;

(b)

must (i)

seek or engage in gainful employment or in vocational training; or

(ii)

engage in gratuitous work for an organization approved by the CEO;

(c)

must not leave the State; and

(d)

must not change address or place of employment without the prior permission of a
CCO.

WRO: additional requirements

52.

(1)

The Board may impose such additional requirements as it thinks fit on a WRO.

(2)

Without limiting the generality of subsection (1), additional requirements may include (a)

requiring the prisoner to wear any device for monitoring purposes;

(b)

requiring the prisoner to permit the installation of any device or equipment at the
place where the prisoner resides for monitoring purposes.

(c)

Home detention orders

HDO: standard obligations

61.

(2)

(1)

The standard obligations of an HDO are that the prisoner -

(a)

must remain at and not leave the place specified in the HDO except as provided by
subsection (2);

(b)

must, in each period of 7 days, do the prescribed number of hours of community
corrections activities; and

(c)

must not leave the State.

A prisoner may only leave the place specified in an HDO (a)

to do the community corrections activities referred to in subsection (1);

(b)

to work in gainful employment approved by a CCO;
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(c)

with the approval of a CCO, to engage in vocational training;

(d)

with the approval of a CCO, to seek gainful employment;

(e)

to obtain urgent medical or dental treatment for the prisoner;

(f)

for the purpose of averting or minimizing a serious risk of death or injury to the
prisoner or to another person;

(g)

to obey an order issued under a written law (such as a summons) requiring the
prisoner's presence elsewhere;

(h)

for a purpose approved of by a CCO; or

(i)

on the order of a CCO.

HDO: additional requirements

62.

(1)

The CEO may impose such additional requirements as he or she thinks fit on an
HDO.

(2)

Without limiting the generality of subsection (1), additional requirements may include (a)

requiring the prisoner to wear any device for monitoring purposes;

(b)

requiring the prisoner to permit the installation of any device or equipment at the
place where the prisoner is required by the HDO to remain for monitoring
purposes.

(d)

Powers of community corrections officer

Offender’s obligations

76.

(1)

(2)

An offender (a)

(b)

(c)

An offender must comply with the lawful orders or directions of any CCO.

who under a community corrections order is required to do community work (i)

must do such community work as the supervisor of a centre determines
and directs; and

(ii)

must do that work to the satisfaction of the person supervising the work;

who under a community corrections order is required to do community corrections
activities (i)

must do such community corrections activities as the supervisor of a
centre determines and directs; and

(ii)

must do those activities to the satisfaction of the person supervising
them;

who is at a centre, or who is doing community work or community corrections
activities, or who is performing any requirement of a program requirement under a
community order (i)

must not be in possession of, use, or be under the influence of alcohol, a
drug (other than a drug prescribed for him or her), glue, petrol or any
other substance capable of adversely affecting a person;
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(ii)

must, if so directed by the supervisor of a centre, submit to testing for
any substance referred to in subparagraph (i);

(iii)

must not disturb or interfere with another offender doing anything under
a community corrections order;

(iv)

must not commit any act or omission of insubordination or misconduct
that is subversive of the good order or management of a centre or of the
conduct of anything required to be done under a community corrections
order;

(v)

must not assault, threaten, insult or use abusive language to a member of
the departmental staff;

(vi)

must comply with any prescribed obligations; and

(vii) must comply with any rules made by the CEO under section 86.
(3)

A CCO is to ensure, so far as is practicable, that orders given to an offender do not (a)

conflict with the offender's religious or cultural beliefs; or

(b)

result in interference with the times, if any, when the offender normally works or
attends an educational or vocational training establishment.
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Appendix 2: Rules and policies issued by the Ministry of
Justice
Director General’s Rules

• Rule 3L (Privileges extended to prisoners)
• Rule 2B (Procedures for the assessment and placement of prisoners)
• Rule 3V (Prisoner management procedures)
Policies

• Urinalysis policy (Community Corrections Directorate)
• Detection of illicit substance use by participants at the Warminda Intensive Intervention
Centre
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Director General’s Rules
Rule No. 3L: Privileges extended to prisoners 263

1.

A privilege for the purpose of these Rules, may be defined as a concession or item
extended to a prisoner that is in addition to any rights provided by statutory or common
law.

2.

Subject to the maintenance of the good order, security and good government of the
prison, a privilege may be extended to a prisoner at the discretion of the Superintendent,
delegate, or Unit Manager, who, subject to sub-rule 4 may withdraw any such privilege
from any prisoner at any time.

3.

The privileges which may be extended to a prisoner may include access to:
3.1
3.2
3.3
3.4
3.5
3.6
3.7
3.8
3.9

4.

A privilege may be withdrawn if, in the opinion of the Superintendent or Unit Manager:
4.1
4.2
4.3
4.4
4.5
4.6

5.

it is being misused;
a breach of the relevant Standing or Local Orders has occurred;
it constitutes a threat to, or breach of the security of the prison;
it has not been approved or granted;
as a management option following a reportable misdemeanour in preference to a
prison charge;
for any other reason approved by the Director General.

If a privilege is withdrawn by the Superintendent or Unit Manager, at any time the
prisoner may seek a review of the withdrawal of that privilege by the designated
Superintendent or Assistant Superintendent Prisoner Management who may vary or
restore the privilege(s) which were lost.
5.1

6.

canteen and/or town spends;
recreation and sporting facilities or equipment;
television sets, radios, cassette players, or other electrical items;
musical instruments;
approved items of personal property;
the library for recreational purposes;
contact visits;
special visits; and
any other items determined by the superintendent.

The designated Superintendent or Assistant Superintendent Prisoner Management
at any time may review the withdrawal of a privilege by a Unit Manager, and may
vary or restore the privilege(s) which were lost.

Administrative process
•
•
•

Escape from legal custody.
Prison drug/alcohol offences.
Serious acts of violence.

Before a sanction is imposed, due process is to be observed. The prisoner shall be informed
of the facts relating to the event. e may present his own facts. After careful consideration
the prisoner is to be informed of the decision.
The designated Superintendent may withdraw privileges extended to a prisoner if:

263

Prisons Act Ss. 7, 35(4) and 36 refer)
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6.1

Escape from legal custody
The prisoner is charged with escaping legal custody. This section will apply to the
following categories of prisoners upon their return to prison (with the exception
of prisoners covered by 6.1.4, who will lose contact visits upon conviction).
6.1.1 All sentenced prisoners, including those serving a sentence at police lockups
under the provisions of Director General’s Rule 2A(3).
6.1.2 All prisoners remanded in prison custody.
6.1.3 Any sentenced or remand prisoner who escapes from the custody of a prison
officer whilst under escort.
6.1.4 Any sentenced or remand prisoner who is charged and convicted of
attempting or preparing to escape or for any escape relating to an out-ofbounds incident. To be imposed upon conviction.

6.2

Prison drug/alcohol offences
The prisoner is convicted of the misuse of drugs/alcohol or with failure to submit
himself/herself for the purpose of having a body sample taken. Normally loss of
privilege is to be imposed from the date of conviction. However, where the
circumstances are such that the immediate withdrawal of the privilege is
considered appropriate, this may be actioned by the designated Superintendent and
the reasons for this documented.
Drug offences under this rule do not include offences under Section 70(g) of the
Prisons Act but include the following:
6.2.1 Offences relating to illicit drugs;
6.2.2 Offences relating to prescription drugs not lawfully issued;
6.2.3 The possession of a syringe, “bong” or other paraphernalia clearly
associated with drug use;
6.2.4 Offences relating to use or possession of alcohol.
If during the current sentence more than three years has lapsed since the
commission of a drug offence the offence will not be considered in the context of
this rule.

6.3

Serious acts of violence
The prisoner is convicted of a serious act of violence against another prisoner,
staff member, or other person within the prison. Normally, loss of privilege will
be imposed from date of conviction. However, where the circumstances are such
that the immediate withdrawal of the privilege is considered appropriate, this may
be actioned by the Designated Superintendent and the reasons for this documented.
A prisoner commits a serious act of violence if he/she:
6.3.1 assaults any person, resists or wilfully obstructs an officer(s) while acting in
the execution of their duty, or any person acting in aid of an officer so
acting which results in any such persons (including an officer) suffering
actual bodily harm.
6.3.2 does or omits to do any act for the purpose of enabling or aiding another
prisoner to commit an act of violence which results in a person suffering
actual bodily harm;
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6.3.3 aids another prisoner to commit an act of violence which results in a person
suffering actual bodily harm;
6.3.4 incites or procures any other prisoner to commit an act of violence which
results in a person suffering actual bodily harm;
Note: For the purpose of this section, bodily harm refers to actual physical
injury arising out of an assault (not a result of fighting).
7.

Loss of privileges imposed under sections 6.1, 6.2 and 6.3 of this rule should generally be
restricted to loss of contact visits as set out in Schedule 1 of this rule.
7.1

When non-contact visits are imposed and it is considered there is urgent medical,
social or psychological need for a contact visit the Superintendent or Assistant
Superintendent Prisoner Management may approve.

Note: For more detail regarding specific sanctions for prison offences refer to Director
General’s Rule 2B (3.8 and 3.10) and Director General’s Rule 3V (Supervision Schedule)
(Appendix 1).
8.

Whenever a privilege is removed under this rule the reasons for doing so are to be
documented in a C-62 “Report of an Incident” form, and the “Loss of Privilege” form
completed.
This documentation is to be forwarded to the designated Superintendent, or delegate for
notation and/or approval as the case may require, and then forwarded to OMS for
recording on the prisoner’s central file.

9.

The provisions of this rule shall have effect irrespective of the prison placement during
the period of Loss of Privilege, unless otherwise stipulated by the Superintendent or
Assistant Superintendent Prisoner Management. Thus, if a prisoner is transferred
following the committal of an offence, the receiving prison will be responsible for
administering the authorised sanction. This requirement to be included in the standing and
local orders of all prisons.

Rule made pursuant to Section 35 of the Prisons Act 1981 by the Director General being the
Chief Executive Officer of the Ministry of Justice on the recommendation of the Executive
Director (Corrective Services) with the approval of the Minister.
Dated 31st January 1997.
Schedule 1
Cannabis offence

Other drug & alcohol offence

Offence
1st

2nd

Offence
3rd

1st

2nd

3rd

Non contact visits
1 month
2 months
3 months
6 months

•
•

•
•

•

9 months
•

12 months
Note:

3rd offence refers to third or subsequent offence.
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Rule 2B:

Procedures for the assessment and placement of prisoners

Schedule A
Cannabis offence

Other drug & alcohol offence
(including failure to submit to taking of
body sample)

Offence
1st

2nd

Offence
3 or more

1st

2nd

3 or more

Defer home leave s
•

3 months

•

6 months

•
•

9 months

•
•

12 months
Upgrade to medium
•

6 months

•
•

9 months

•

12 months

Schedule B
Cannabis offence

Other drug & alcohol offence
(including failure to submit to taking of
body sample)

Offence
1st

2nd

Offence
3 or more

1st

2nd

3 or more

Defer reduction
•

3 months

•

6 months

•
•

9 months

•
•

12 months

Rule 3V:

Prisoner management procedures 264

Supervision Schedule
Cannabis offence

Other drug or alcohol offence

Offence
1st

2nd

Offence
3rd

1st

2nd

3rd

Defer supervision
14 days

•

Close supervision
14 days

•
•

28 days

•

42 days

•

56 days
Note:

264

• = offence committed at medium or maximum security prison.
3rd offence refers to third or subsequent offence.

Prisons Act S. 36, 37, 110(1)(F) and Regulation 54(C).
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Urinalysis policy, Community Corrections Directorate
Context

The Offenders Community Corrections Act 1963 confers powers on sentencing and releasing
authorities to impose such conditions of supervision as deemed necessary for the good conduct or
treatment of an offender. Similar provisions will apply under the Sentencing Act and the Sentence
Administration Act when this legislation is proclaimed. The requirement for urinalysis may be
imposed in this context.
This policy has been developed in conformity with advice from the PathCentre at the Queen
Elizabeth II Medical Centre. It should also be read in conjunction with the urinalysis paper
prepared by the Acting Manager Planning and Development.
Purpose

The purpose of this policy is to provide consistency in the management of urinalysis referrals,
and in the action to be taken in the event of a positive sample result. In general, urinalysis will be
used:
1.

To scientifically confirm that an offender is or is not using illicit drugs while under
community based supervision; and

2.

To ensure that on receipt of a positive result, an offender is placed into a treatment
program by the supervising Community Corrections Officer. (This contingency should be
anticipated at the assessment stage and in formulating the Individualised Management
Plan).

Principles

1.

Community Corrections will continue to use the PathCentre as the service provider for
urinalysis, as the scientific value of the analysis produced is in keeping with the required
Australian Standards.

2.

It is recognised that some of the procedures spelt out in this document will be
impracticable under certain circumstances, especially in small country centres. Any
departure from these procedures should be only on the grounds of necessity, and with the
approval of the relevant Centre Manager.

3.

The PathCentre will continue to be available to answer any queries, give advice and assist
in the interpretation of results.

Procedures

•

Offenders are to be directed to the nearest or most convenient collection site used by the
PathCentre.

•

Community Corrections Officers are to forward the referral form with a photograph of the
offender to the relevant collection site.

•

When filling in the referral form it should be indicated whether the offender is known to be
using any licit drugs - there is a section of the form for this information to be recorded.

•

At the collection site trained staff will collect the urine sample as per the procedures set down
by the relevant Australian Standards. If a Community Corrections Officer is concerned or
receives information that a sample may have been tampered with or substituted at the
collection stage, these concerns should be relayed to Dr Ken Ilet or Mr Leon Dusci at the
PathCentre.
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•

Where urinalysis is appropriate, it should occur regularly during the first third of an offender’s
order. A frequency of twice weekly is considered reasonable, usually with at least a two day
break between. In addition the element of surprise in the timing of the urinalysis is desirable,
so that the scheduled days of the week for testing should be varied.

•

If the Community Corrections Officer is satisfied that the offender appears not to be using
any illicit drug (ie no positive urinalysis results and there are no behavioural indications), then
after approximately one third of the order has elapsed, the intervals between testing can be
extended, the minimum requirement being once per month.

Action on receipt of a positive sample

•

The PathCentre has undertaken to fax all sample results to Community Corrections Centres
within 24 hours of receiving the sample.

•

The Community Corrections Officers are to discuss the result with the offender, preferably
within 24 hours of receiving this information.

•

The relevant treatment as indicated in the Individual Management Plan is to be initiated. The
community drug treatment agency should receive the offender immediately the request is
made by the Community Corrections Officer as prior arrangements should have been made
with the drug treatment agency during the formulation of the Individual Management Plan.
The payment of a treatment fee-for-service may need to be negotiated.

•

The relevant Sentencing or releasing authority is to be informed of the current situation, with
a clear indication of whether the offender is complying with, and responding to the new or
intensified treatment program.

•

If the Community Corrections Officer is not familiar with interpreting the results from the
PathCentre then staff at the laboratory are to be contacted for clarification and for advice, if
needed, about when to conduct the next urinalysis.

Review procedures

Six monthly reviews of the procedures will be carried out by the Director Community Corrections
or his/her nominee. The reviews will take place in cooperation with the PathCentre.
The PathCentre has undertaken to review the sample collection sites to facilitate easier access for
offenders.
All branches will be advised of any changes in relation to the user pays system for referrals.
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Detection of illicit substance use by participants at the Warminda Intensive
Intervention Centre
Context

This paper discusses issues in the detection of illicit substance usage by offenders participating in
the Warminda Intensive Intervention Centre program. Guidelines are required so that staff and
participants are clear about the consequences of illicit drug usage being detected through on site
urinalysis.
Offenders mandated to attend the Warminda Intensive Intervention Centre agree to random
urinalysis as a program requirement. The rules of Warminda also state that offenders should be
‘sober and straight’. The special conditions of Parole and Supervised Release Orders being
managed currently also require urinalysis. These special conditions have not to date specified
particular substances to be screened and the use of illicit substances has not been specifically
prohibited.
It is recognised that the ongoing use of illegal substances by participants is incongruous to the
objectives of the Warminda program. Regardless of issues related to health and addiction, illegal
behaviour can not be condoned and the community should be protected from behaviours resultant
from drug use. This relates to the program maintaining internal integrity apart from credibility
issues in relation to the Boards, Courts and community at large.
Participants of the program typically have a substantial history of substance use. This does not
suggest that abstinence at the early stages of program participation is realistic in many cases.
Abstinence from the use of illicit substances is, however an expectation for all participants as
progress is made.
It should be noted that action taken by Warminda with regard to the ongoing participation of
offenders in the program after drug detection is independent of any action which may be taken by
the case manager in managing the court or release order.
Principles

The following principles are considered relevant to the management of substance use issues at
Warminda.
Drug use reduction

This principle relates to the need for participants to demonstrate a commitment to reducing their
use of illicit substances. An inability or unwillingness to decrease usage and progress towards
abstinence may have consequences for program participation. This principle recognises that the
longer the engagement in a treatment process the better the prospect of changed behaviour.
Harm reduction

This principle states that the use of a harmful substance, both from the perspective of criminal
activity and health issues, will result in program suspension more readily than from the use of less
harmful drugs.
Cannabis detection - a specific issue

Drugs commonly linked with criminogenic risk factors include amphetamines, opiates, LSD,
cocaine or drugs which are in some circumstances are medically prescribed (eg benzodiazepines,
barbiturates). In this context cannabis may be linked to risk factors because users may associate
with a culture inclined towards other criminal behaviours. Behaviours directly influenced by the
ingestion of this drug or because of financial considerations are not typically problematic from a
risk assessment perspective although using cannabis in combination with other substances may
well be relevant.
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Early experience at Warminda shows that a preoccupation with being detected after using
cannabis is a disruptive and distracting influence on program participation. Cannabis detection at
some level has been detected in almost all offenders who have commenced the program, although
action to suspend attendance at the Centre has not been considered appropriate by either
Warminda staff or the case manager. Detection of cannabis has been reported to the case manager
on each occasion.
It is apparent that case managers have a range of attitudes and approaches to cannabis detection.
There appears to be a view espoused by some Community Corrections Officers that the Parole
Board is not interested in cannabis detection, a view which has been quickly noticed by
participants at Warminda. A point of view provided by the Manager of Fremantle CBS (and
representative on the Supervised Release Review Board) is that for juvenile offenders immediate
breach action should follow drug detection unless exceptional cause can be shown.
Some very harmful substance abuse (eg sniffing solvents, alcohol bingeing) which is directly
related to offending may not be detected through urinalysis, whereas cannabis use is easily
detected. This raises the prospect of participants being influenced towards the use of less
detectable though more harmful drugs.
If a reduction of recidivism is primarily about reducing the number of victims in the community,
then a focus on cannabis use may play a very small part in recidivism reduction strategies.
Policy options
Option 1: Test for illegal substances and invoke guidelines for a graduated
response

Current urinalysis at Warminda covers a broad spectrum of substances, including cannabis.
There are no current guidelines in place for responses by Warminda staff, though all detection
information is forwarded to the case manager. The following draft guidelines are for the
management of participants at Warminda. They are proposed responses to drug detection at the
Centre. These guidelines distinguish cannabis from other detectable substances.
Management guidelines
Opiates, amphetamines, LSD, cocaine or drugs which are in some circumstances
may be medically prescribed (eg benzodiazepines, barbiturates)

After initial detection, an interview with the participant will inform him/her that there is a risk
that breach action may occur. This will be used as an opportunity to discuss developing risk
reduction strategies. The case manager will be advised of this occurrence. A written warning will be
issued when a detectable level of usage is shown for a second time during any fourteen (14) day
period. The case manager will be provided with a copy of the warning. Program suspension may
occur without further notice when a detectable level of usage is shown during the fourteen day
period after a written warning issued.
Cannabis (THC)

This substance will only be included in the test screen in circumstances when criminogenic
behaviour has been clearly identified with cannabis use. This may be defined by assessment for
program inclusion or by the Court or releasing authority as a requirement.
After initial detection, an interview with the participant will inform him/her that there is a risk
that breach action may occur. This will be used as an opportunity to discuss developing risk
reduction strategies. The case manager will be advised of this occurrence. A written warning will be
issued when an increasing or sustained level of usage is shown during any fourteen (14) day period.
The case manager will be provided with a copy of the warning. Program suspension may occur
without further notice when an increasing or sustained level of usage is shown during the fourteen
day period after a written warning is issued.
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Repeated warnings

Further breaches of these guidelines after two previous written warnings have been issued may
result in program suspension without further warning.
Reports to supervising officers

The results of all urinalysis showing illegal drug usage will be provided to the supervising CCO/JJO
who may take action by referring the matter to the relevant Board or Court, regardless of
decisions made at Warminda about program continuation or suspension.
Program suspension implications

The suspension of a participant in the Warminda program results in the person being reviewed as
soon as possible. Confirmation of that suspension then results in the participant being
disconnected from the core components of the program. This means that a Court or Board
requirement for participation in the program is no longer being met. Accordingly the supervising
Community Corrections or Juvenile Justice Officer is then required to refer the matter back to the
relevant authority for reconsideration. Suspension does not exclude the person from further
engagement and may have a positive impact on the long term management of the case.
Suspension may apply in other cases of non-compliance apart from drug usage detection.
Graduated responses

The graduated responses proposed are as follows:
• After an initial test showing that a substance has been detected, a verbal warning stating that
illegal substance use is not acceptable and that grounds exist for the Order to be breached. At
this stage attempts are made to examine the circumstances and discuss risk - reduction
strategies. The case manager is advised of this occurrence.
• After a second detection within fourteen days (at a higher or maintained level in the case of
cannabis) of the first detection, a written warning is given. The case manager is sent a copy of
that warning.
• After a third detection within fourteen days after the written warning (at a higher or
maintained level in the case of cannabis) program suspension applies. This will prompt an
immediate case review involving the case manager. A decision at that forum to continue the
suspension must then result in a report to the Court or releasing authority.
Option 2

Test only for illegal substances that are determined as relating to
criminogenic behaviour and invoke a graduated response

This would almost always not include cannabis. Guidelines would be identical to those described in
Option 1. (It may be noted that the detection of tobacco smoking by juveniles is possible through
urinalysis.)
The obvious primary issue related to this option is the perception that cannabis use is condoned
regardless of this option being in general accordance with harm reduction strategies.
Option 3

Test for illegal substances and require abstinence

Offenders targeted for inclusion for the Warminda program are typically those with a history of
serious substance abuse. Abstinence is a goal, however it is not regarded as a realistic requirement
upon commencement of the program. Without some form of graduated response this option is
likely to result in an unacceptable level of program suspension and failure to make gains from
core components.
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Option 4

Test only for illegal substances that are related to criminogenic behaviour
and require abstinence

Difficulties described for Option 3 also apply to this option.
Option 5

Responses to illegal substance use require case manager action (eg
breach action) rather than any response from Warminda

This option is not considered viable. There is a need for Warminda to hold responsibility for
participants’ behaviour being in accordance with program requirements, including in the drug use
area. Additionally a consistent approach is required in all areas of Warminda program
management.
Issues

In determining an option to adopt for Warminda management purposes the following issues must
be considered.
• Options which contain an element of discretion may imply that some drug use is being
condoned. This also applies to any deliberate omission of cannabis from a drug screen.
• A perception that non users or those currently abstaining may be being encouraged to use if a
policy not insisting upon abstinence is applied.
• A non acceptance of this policy following public awareness may result in any discretion being
withdrawn.
Recommendations

Illegal substance detection and a clearly defined response guidelines are required for the
management of participants at Warminda due to the nature of the offender group. These
guidelines should determine the circumstances under which participants are not considered to be
addressing their offending behaviour. This may relate specifically to involvement in drug usage
which impinges upon community safety issues. The guidelines will provide consistency in
management at Warminda. Although not restricting other case management decisions made by
Juvenile Justice or Community Corrections Officers to take action after being advised of urinalysis
results, the adoption of guidelines for Warminda has implications for the management of
community based offenders generally.
Recommendation 1

Urinalysis screening be restricted to those drugs which are clearly linked with criminogenic
behaviour resulting in community safety issues. Accordingly it is recommended that Option 2 be
adopted by the Warminda Intensive Intervention Centre. Additionally a notice to participants is
to be provided.
Recommendation 2

That the Warminda guidelines be provided to the Chairman of the Supervised Release Review
Board and Parole Board. In accordance with the management guidelines.
David Watson
A/Manager
Warminda Intensive Intervention Centre
13 May 1997
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Appendix 3:

Excerpts of legislation from other
jurisdictions

Criminal Law (Undercover Operations) Act
Customs Act 1901, Part XIII
Division 1 (Forfeitures)

• 228.
• 229.
• 229A.

Forfeited ships and aircraft
Forfeited goods
Proceeds of drug trafficking liable to forfeiture

Division 3 (Recovery of pecuniary penalties for dealings in narcotic goods)

•
•
•
•
•
•
•
•
•
•

243A.
243B.
243B.
243C.
243CA.
243D.
243E.
243F.
243J.
243R.

Interpretation
Effective control of property
Pecuniary penalties
Assessment of pecuniary penalty
Court may lift corporate veil etc.
Presumption of illegality of importation
Court may make restraining order against property
Court may make further orders
Pecuniary penalty a charge on property
Reduction of pecuniary penalty
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Criminal Law (Undercover Operations) Act
CRIMINAL LAW (UNDERCOVER OPERATIONS) ACT 1995 No. 46 of 1995
TABLE OF PROVISIONS
SUMMARY OF PROVISIONS
Section
1. Short title
2. Interpretation
3. Approval of undercover operations
4. Legal immunity of persons taking part in approved undercover operations
5. Report on approvals
6. Regulations
Assented to 15 June 1995
LONG TITLE
An Act to authorise the use of undercover operations for the purposes
of criminal investigation; and for other purposes.
SECT 1 Short title
1. This Act may be cited as the Criminal Law (Undercover Operations) Act 1995.
SECT 2 Interpretation
2. In this Act"approved undercover operations" means(a) undercover operations approved under this Act; or
(b) undercover operations approved by a law enforcement authority before the commencement of
this Act that are of a type that could have been reasonably approved under this Act if this Act
had been in force when the operations commenced;
"authorised participant" in approved undercover operations means(a) a person authorised under the terms of the approval to take part in the operations; or
(b) in the case of operations that began before the commencement of this Act-a person authorised
by a law enforcement authority to take part in the operations;
"senior police officer" means a member of the police force of or above the rank of
Superintendent;
"serious criminal behaviour" means behaviour involving the commission of(a) an indictable offence; or
(b) an offence against the Controlled Substances Act 1984; or
(c) an offence against section 34(1) or (2) or 44(1) or (2) of the Fisheries
(d) Act 1982; or
(e) an offence against section 63(1)(a) or 75 of the Lottery and Gaming Act
(f) or
(g) an offence against section 47(1), (2) or (4), 48(1), 48A(1), 51(1) or 60(1) of the National
Parks and Wildlife Act 1972; or
(h) an offence against section 117(1) of the Racing Act 1976; or
(i) an offence against section 37 or 38 of the Summary Offences Act 1953;
"undercover operations" means operations (which may include conduct that is apart from this Act
illegal) of which the intended purpose is to provide persons engaging or about to engage in serious
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(a) manifest that behaviour; or
(b) provide other evidence of that behaviour.
SECT 3 Approval of undercover operations
3. (1) A senior police officer may approve undercover operations for the purpose of gathering
evidence of serious criminal behaviour.
(2) An approval may not be given unless the officer(a) suspects, on reasonable grounds, that persons (whose identity may-but need not-be known to
the officer) are engaging or about to engage in serious criminal behaviour of the kind to which
the proposed undercover operations relate; and
(b) is satisfied on reasonable grounds that the ambit of the proposed undercover operations is not
more extensive than could reasonably be justified in view of the nature and extent of the
suspected serious criminal behaviour; and
(c) is satisfied on reasonable grounds that the means are proportionate to the end ie that the
proposed undercover operations are justified by the social harm of the serious criminal
behaviour against which they are directed; and
(d) is satisfied on reasonable grounds that the undercover operations are properly designed to
provide persons engaging or about to engage in serious criminal behaviour an opportunityi. to manifest that behaviour; or
ii. to provide other evidence of that behaviour, without undue risk that persons without a
predisposition to serious criminal behaviour will be encouraged into serious criminal
behaviour that they would otherwise have avoided.
(3) Before giving approval the officer must consider whether approval for similar operations has
previously been sought, and, if sought and refused, the reasons for that refusal.
(4) The approval must(a) be in writing; and
(b) be signed by the officer giving it; and
(c) specify the persons who are authorised to participate in the operations; and
(d) state the nature of the conduct in which the participants are authorised to engage; and
(e) specify the date and time the senior police officer signs the approval and the time from which
it takes effect (which may be contemporaneous with or later than the time of signing but
cannot be earlier); and
(f) state a period (not exceeding 3 months) for which the approval is given.
(5) A senior police officer may renew an approval from time to time for a further period not
exceeding 3 months.
(6) A senior police officer must, within 14 days after giving or renewing an approval, cause a
copy of the instrument of approval or renewal to be given to the Attorney-General.
SECT 4 Legal immunity of persons taking part in approved undercover operations
4. (1) Despite any other law, an authorised participant in approved undercover operations incurs
no criminal liability by taking part in undercover operations in accordance with the terms of the
approval.
(2) This section operates both prospectively and retrospectively.
SECT 5 Report on approvals
5. The Attorney-General must, on or before 30 September in each year, cause a copy of a report
to be laid before both Houses of Parliament specifying(a) the classes of offence for which approvals were given or renewed under this Act during the
period of 12 months ending on the preceding 30 June; and
(b) the number of approvals given or renewed during that period for offences of each class.
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SECT 6 Regulations
6. The Governor may make regulations for the purposes of this Act.
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Customs Act 1901, Part XIII , Division 1
Section 228 Forfeited ships and aircraft

(1) The following ships or boats not exceeding 80 metres in overall length and the following
aircraft shall be forfeited to the Crown:
(1) Any ship or aircraft used in smuggling, or knowingly used in the unlawful importation,
exportation, or conveyance of any prohibited imports or prohibited exports.
(2) Any ship the master of which has refused to permit his ship to be boarded following a request
properly made of him under subsection 59(1) or (2).
(3) Any aircraft failing to land at an airport for boarding upon its pilot being properly requested
under section 59 to land the aircraft.
(4) Any ship or aircraft from which goods are thrown overboard staved or destroyed to prevent
seizure by the Customs.
(5) Any ship or aircraft found within any port or airport with cargo on board and afterwards found
light or in ballast or with the cargo deficient and the master or pilot of which is unable to lawfully
account for the difference.
(6) Any ship or aircraft which on being boarded in pursuance of section 59, 185 or 187 is found to
be constructed, adapted, altered or fitted in any manner for the purpose of concealing goods.
The owner of a ship exceeding 80 metres in overall length which would be forfeited if the ship
were less than 80 metres in overall length shall be liable to a penalty not exceeding $100,000, and
the ship may be detained until the penalty is paid or until security is given for its payment.
(2) For the purposes of this section, the overall length of a ship shall be ascertained by measuring
the distance between:
(a) a vertical line passing through a point, being the foremost part of the stem; and
(b) a vertical line passing through a point, being the aftermost part of the stern.
Section 229 Forfeited goods

(1) The following goods shall be forfeited to the Crown:
(a) All goods (not being objects forfeited, or liable to forfeiture, under the Protection of Movable
Cultural Heritage Act 1986 ) which are smuggled, or unlawfully imported, exported, or conveyed.
(b) All prohibited imports.
(ba) All goods the importation of which has been prohibited unless a licence or permission
containing conditions or requirements has been granted and those conditions or requirements have
not been complied with.
(bb) Any goods sold under section 206 or sold or otherwise disposed of under section 208D subject
to a condition that has not been complied with.
(c) All goods imported or exported in any ship boat or aircraft in which goods are prohibited to be
imported or exported.
(d) All dutiable goods found on any ship boat or aircraft being unlawfully in any place.
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(e) All goods found on any ship or aircraft after arrival in any port or airport and not being
specified or referred to in the cargo report made under section 64AB and not being baggage
belonging to the crew or passengers and not being satisfactorily accounted for.
(f) All goods in respect of which bulk is unlawfully broken.
(g) All goods subject to the control of the Customs that are moved, altered or interfered with
except as authorized by this Act.
(h) All goods which by this Act are required to be moved or dealt with in any way and which shall
not be moved or dealt with accordingly.
(j) Any carriage or animal used in smuggling or in the unlawful importation, exportation, or
conveyance of any goods.
(m) All goods not being passengers' baggage found on any ship or aircraft after clearance and not
specified or referred to in the Outward Manifest and not accounted for to the satisfaction of the
Collector.
(n) All prohibited exports put on any ship boat or aircraft for export or brought to any wharf or
place for the purpose of export.
(o) All dutiable goods concealed in any manner.
(p) Any package having concealed therein goods not enumerated in the entry or being so packed
as to deceive the officer.
(q) All dutiable goods found in the possession or in the baggage of any person who has got out of,
landed from or gone on board any ship boat or aircraft and who has denied that he has any
dutiable goods in his possession, or who when questioned by an officer has not fully disclosed that
such goods are in his possession or baggage.
(r) All goods offered for sale on the pretence that the same are prohibited or smuggled goods.
(1A) In spite of subsection (1), goods are not forfeited to the Crown merely because they are
imported or exported in contravention of the Motor Vehicle Standards Act 1989 .
(2) Notwithstanding section 228, this section applies in relation to ships, boats and aircraft as well
as other goods.
(3) In spite of subsection (1), goods are not forfeited to the Crown merely because they are
imported or exported in contravention of the Hazardous Waste (Regulation of Exports and
Imports) Act 1989.
Section 229A Proceeds of drug trafficking liable to forfeiture

(1) In this section, unless the contrary intention appears:
"cheque" includes a bill, promissory note or other security for money;
"goods" includes cheques, but does not include moneys in the form of cash;
"moneys" means moneys in the form of cash.
(2) This section applies to:
(a) moneys or goods in the possession or under the control of a person, being moneys or goods
that came into his possession or under his control by reason of:
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(i) his selling or otherwise dealing in, or his agreeing to sell or otherwise deal in, narcotic goods
imported into Australia in contravention of this Act;
(ii) his importing, or his agreeing to import, narcotic goods into Australia in contravention of this
Act;
(iii) his exporting, or his agreeing to export, narcotic goods from Australia in contravention of
this Act;
(iv) his keeping or having kept, or his agreeing to keep, in his possession narcotic goods imported
into Australia in contravention of this Act;
(v) his conspiring with another person or other persons to import any narcotic goods into
Australia in contravention of this Act or to export any narcotic goods from Australia in
contravention of this Act; or
(vi) his aiding, abetting, counselling or procuring, or being in any way knowingly concerned in, the
sale of, or other dealing in, narcotic goods imported into Australia in contravention of this Act,
the importation of narcotic goods into Australia in contravention of this Act, the exportation of
narcotic goods from Australia in contravention of this Act or the keeping in the possession of
any person of narcotic goods imported into Australia in contravention of this Act;
(b) moneys in the possession or under the control of a person that were paid to him for the sale
of goods that were, immediately before the sale, goods to which this section applied; and
(c) goods in the possession or under the control of a person that were purchased or otherwise
acquired by him with or out of moneys to which this section applied.
(3) Where a person who obtained possession or control of a cheque, or was paid moneys by a
cheque, in any of the circumstances set out in paragraph (2) (a) or (b) receives, in respect of the
cheque, moneys in the form of cash, the moneys so received shall, for the purposes of subsection
(2) , be deemed to be moneys that came into his possession or under his control, or were paid to
him, in the circumstances in which he obtained possession or control of the cheque, or was paid
the moneys by the cheque.
(4) Where a person who purchases or otherwise acquires goods pays the whole or substantially the
whole of the amount paid by him for the goods by means of a cheque that came into his
possession or under his control as set out in paragraph (2) (a) , the goods shall, for the purposes of
subsection (2) , be deemed to have come into his possession or under his control in the
circumstances in which the cheque came into his possession or under his control.
(5) For the purposes of paragraph (2) (c) , goods shall not be taken to have been purchased with
or out of moneys to which this section applied unless the whole, or substantially the whole, of the
moneys paid for the goods were moneys to which this section applied.
(6) For the purposes of section 203, moneys or goods to which this section applies shall be
deemed to be forfeited goods and, upon moneys or goods to which this section applies being seized
under a seizure warrant, they shall, for the purposes of sections 204 to 208E (inclusive) and Part
XIV, be deemed to be forfeited goods, and those provisions apply accordingly.
(7) Where, in any proceedings for the condemnation or recovery of moneys or goods to which
this section applies and which have been seized under a seizure warrant, the Court is satisfied that
the relevant narcotic goods are goods reasonably suspected of having been imported into Australia
in contravention of this Act, the Court shall, for the purposes of the proceedings, treat the
narcotic goods as narcotic goods which have been imported into Australia in contravention of this
Act unless it is established to the satisfaction of the Court that the narcotic goods were not
imported into Australia or were not imported into Australia in contravention of this Act.
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(8) Without limiting any powers that are conferred on a Court by the provisions of this Act
specified in subsection (6) and notwithstanding any other provision of this Act:
(a) where moneys or goods in the possession or under the control of a person are seized under
section 203, a Court in which proceedings are brought for the condemnation or recovery of the
moneys or goods shall, if it is satisfied that the moneys or goods were, at the time when they were
so seized, owned by another person who, when he became the owner of the moneys or goods, did
not know, and had no reason to suspect, that the moneys or goods had come into the possession
or under the control of the first-mentioned person in circumstances referred to in subsection (2) ,
direct that the moneys or goods be delivered to that other person; and
(b) where moneys or goods in the possession or under the control of the licensee of a warehouse
are seized under section 203, a Court in which proceedings are brought for the condemnation or
recovery of the moneys or goods shall direct that the moneys or goods be delivered to the
licensee if it is satisfied that:
(i) the moneys came into the possession or under the control of the licensee by reason of his
storing in the warehouse narcotic goods imported into Australia in contravention of this Act or
by reason of his selling goods that were acquired by him with or out of any such moneys; or
(ii) the goods were purchased or otherwise acquired by him out of moneys that so came into his
possession or under his control;
as the case may be, and is also satisfied that the licensee did not know that the goods stored in the
warehouse were narcotic goods or that they had been imported into Australia in contravention of
this Act.
Customs Act 1901, Part XIII , Division 3
Section 243A Recovery of pecuniary penalties for dealings in narcotic goods

Interpretation
(1) In this Division, unless the contrary intention appears:
"benefit" includes service or advantage;
"cheque" includes a bill, promissory note or other security for money;
"Court" means the Federal Court of Australia;
"dealing" , in relation to property of a person, includes:
(a) if a debt is owed to that person--making a payment to any person in reduction of the amount
of the debt;
(b) removing the property from Australia; and
(c) receiving or making a gift of the property;
"effective control" , in relation to property, or an interest in property, has the meaning given by
section 243AB;
"interest" , in relation to property, means:
(a) a legal or equitable estate or interest in the property; or
(b) a right, power or privilege in connection with the property;

Interim Report Page - 245

Select Committee into Misuse of Drugs Act 1981
whether present or future and whether vested or contingent;
"moneys" means moneys in the form of cash;
"Official Trustee" means the Official Trustee in Bankruptcy;
"pecuniary penalty" means a pecuniary penalty referred to in section 243B;
"penalty amount" , in relation to an order under section 243B against a person, means the
amount that the person is liable to pay the Commonwealth under the order;
"petition" means a petition under the Bankruptcy Act 1966 ;
"police officer" means:
(a) a member or special member of the Australian Federal Police; or
(b) a member of the police force of a State or Territory;
"property" means real or personal property of every description, whether situated in Australia or
elsewhere and whether tangible or intangible and includes an interest in any such real or personal
property;
"restraining order" means an order made under paragraph 243E(2)(c);
"trustee in bankruptcy" means:
(a) in relation to a bankruptcy--the trustee of the estate of the bankrupt;
(b) in relation to a composition or scheme of arrangement under Division 6 of Part IV of the
Bankruptcy Act 1966 --the trustee of the composition or scheme of arrangement;
(c) in relation to a deed of assignment, a deed of arrangement or a composition under Part X of
the Bankruptcy Act 1966 --the trustee of the deed or the composition; or
(d) in relation to the estate of a deceased person in respect of which an order has been made under
Part XI of the Bankruptcy Act 1966 --the trustee of the estate;
"Trust Fund" means the Confiscated Assets Trust Fund established by the Proceeds of Crime Act
1987 .
(2) Where a person who has obtained possession or control of a cheque, or was paid moneys by a
cheque, in any of the circumstances set out in subsection (3), receives, in respect of the cheque,
moneys in the form of cash, the moneys so received shall, for the purposes of this Division, be
deemed to be moneys that came into his possession or under his control, or were paid to him, in
the circumstances in which he obtained possession or control of the cheque, or was paid the
moneys by the cheque.
(3) For the purposes of this Division, a person shall be taken to engage in a prescribed narcotics
dealing if:
(a) he sells or otherwise deals in, or agrees to sell or otherwise deal in, narcotic goods imported
into Australia in contravention of this Act;
(b) he imports, or agrees to import, narcotic goods into Australia in contravention of this Act;
(c) he exports, or agrees to export, narcotic goods from Australia in contravention of this Act;
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(d) he keeps, or agrees to keep, in his possession narcotic goods imported into Australia in
contravention of this Act;
(e) he conspires with another person or other persons to import any narcotic goods into
Australia, or to export any narcotic goods from Australia, in contravention of this Act; or
(f) he aids, abets, counsels or procures, or is in any way knowingly concerned in, the sale of, or
other dealing in, narcotic goods imported into Australia in contravention of this Act, the
importation of narcotic goods into Australia, or the exportation of narcotic goods from Australia,
in contravention of this Act, or the keeping in the possession of any person of narcotic goods
imported into Australia in contravention of this Act.
(4) A reference in this Division to a benefit derived by a person includes a reference to:
(a) a benefit derived, directly or indirectly, by the person; and
(b) a benefit derived, directly or indirectly, by another person at the request or direction of the
first person.
(4A) A reference in this Division to the property of a person includes a reference to property in
respect of which the person has a beneficial interest.
(5) Where, upon application being made to the Court under subsection 243E (1) and supported by
an affidavit made by a police officer or an officer of Customs stating that he believes that any
property is the property of a person, the Court makes a restraining order against that property,
for the purposes of this Division, the property shall, while that order applies to the property, be
deemed to be the property of that person.
(6) A reference in this Division to a proceeding for the recovery of a pecuniary penalty shall be
read as a reference to a proceeding instituted under section 243B for an order under subsection (1)
of that section.
Section 243AB Effective control of property

(1) Property, or an interest in property, may be subject to the effective control of a person
within the meaning of this Division whether or not the person has:
(a) a legal or equitable estate or interest in the property; or
(b) a right, power or privilege in connection with the property.
(2) Without limiting the generality of any other provision of this Division, in determining:
(a) whether or not property, or an interest in property, is subject to the effective control of a
person; or
(b) whether or not there are reasonable grounds to believe that property, or an interest in
property, is subject to the effective control of a person;
regard may be had to:
(c) shareholdings in, debentures over or directorships of a company that has an interest (whether
direct or indirect) in the property;
(d) a trust that has a relationship to the property; and
(e) family, domestic and business relationships between persons having an interest in the
property, or in companies of the kind referred to in paragraph (c) or trusts of the kind referred to
in paragraph (d), and other persons.
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Section 243B Pecuniary penalties

(1) Subject to subsection (7), the Minister, the Commissioner of Police, the CEO or the Director
of Public Prosecutions may institute a proceeding in the Court, on behalf of the Commonwealth,
for an order that a person pay a pecuniary penalty to the Commonwealth in respect of:
(a) a particular prescribed narcotics dealing engaged in by him; or
(b) prescribed narcotics dealings engaged in by him during a particular period.
(2) If, in a proceeding instituted under subsection (1), the Court is satisfied that the person in
relation to whom the order is sought:
(a) has engaged in a particular prescribed narcotics dealing; or
(b) has, during a particular period, engaged in prescribed narcotics dealings;
the Court shall assess, in accordance with section 243C, the value of the benefits derived by the
person by reason of his having engaged in that dealing, or in prescribed narcotics dealings during
that period, as the case may be, and order the person to pay to the Commonwealth a pecuniary
penalty equal to the value as so assessed.
(3) The Court may order a person to pay a pecuniary penalty under subsection (2) in relation to a
particular prescribed narcotics dealing, or prescribed narcotics dealings during a particular period,
whether or not the person has been convicted of an offence, or proceedings have been instituted
in respect of any offence, committed in relation to that dealing or any of those dealings and
whether or not any moneys or other goods have been seized under section 229A in relation to
that dealing or any of those dealings.
(4) An amount payable by a person to the Commonwealth in accordance with an order made
under subsection (2) shall, for all purposes, be deemed to be a civil debt due by the person to the
Commonwealth.
(5) An order made by the Court under subsection (2) may be enforced as if it were an order made
by the Court in civil proceedings instituted by the Commonwealth against the person to recover a
debt due by the person to the Commonwealth.
(6) This section applies to and in relation to moneys that come, or other property that comes,
into the possession or under the control of a person either within or outside Australia, and to
benefits that are provided for a person either within or outside Australia.
(7) A proceeding under subsection (1) may be commenced:
(a) if the proceeding relates to a particular prescribed narcotics dealing engaged in by a person
after the commencement of this section--within 6 years after that dealing took place; or
(b) if the proceeding relates to prescribed narcotics dealings during a particular period, being a
period that commenced after the commencement of this section--within 6 years after the end of
that period.
Section 243C Assessment of pecuniary penalty

(1) In this section, a reference to the defendant in relation to a proceeding under section 243B
shall be read as a reference to a person against whom an order is sought in that proceeding.
(2) In a proceeding under section 243B, the value of the benefits derived by the defendant by
reason of his having engaged in a particular prescribed narcotics dealing, or in prescribed narcotics
dealings during a particular period shall be assessed by the Court having regard to the evidence
before the Court concerning all or any of the following matters:
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(a) the moneys, or the value of the property other than moneys, that came into the possession or
under the control of:
(i) the defendant; or
(ii) another person at the request or by the direction of the defendant;
by reason of the defendant's having engaged in that dealing or in prescribed narcotics dealings
during that period;
(b) the value of any benefit, other than a benefit of the kind referred to in paragraph (a) that was
provided for:
(i) the defendant; or
(ii) another person at the request or by the direction of the defendant;
by reason of the defendant's having engaged in that dealing or in prescribed narcotics dealings
during that period;
(c) in the case of a prescribed narcotics dealing that consisted of selling or otherwise dealing in
narcotic goods--the market value, at the time of the dealing, of similar or substantially similar
narcotic goods;
(d) in the case of a prescribed narcotics dealing that consisted of the doing of any act or thing
other than selling or otherwise dealing in narcotic goods--the amount that was, or the range of
amounts that were, at the time the dealing occurred, ordinarily paid for the doing of a similar or
substantially similar act or thing;
(e) the value of the defendant's property before, during and after he engaged in that dealing, or
before, during and after that period, as the case may be; and
(f) the defendant's income and expenditure before, during and after he or she engaged in that
dealing, or before, during and after that period, as the case may be.
(3) Where evidence is given in a proceeding under section 243B that the value of the defendant's
property during or after the defendant engaged in a particular prescribed narcotics dealing, or
during, or after the end of, a particular period during which he engaged in prescribed narcotics
dealings, exceeded the value of the defendant's property before he engaged in that dealing, or
before the commencement of that period, then, for the purposes of subsection (2) of that section,
the Court shall, subject to subsection (4), treat the value of benefits derived by the defendant by
reasons of his having engaged in that dealing or in prescribed narcotics dealings during that period
as being not less than the amount of the greatest excess.
(4) Where, after evidence has been given in a proceeding under section 243B that the value of the
defendant's property during or after the defendant engaged in a particular prescribed narcotics
dealing, or during, or after the end of, a particular period, exceeded the value of the defendant's
property before he engaged in that dealing, or before the commencement of that period, the
defendant satisfies the Court that the whole or a part of the excess was due to certain causes, being
causes unrelated to his having engaged in that prescribed narcotics dealing, or in prescribed
narcotics dealings during that period, as the case may be:
(a) if the defendant so satisfies the Court in respect of the whole of the excess--subsection (3)
does not apply to the excess; or
(b) if the defendant so satisfies the Court in respect of a part of the excess--subsection (3) applies
to and in relation to the excess as if it were reduced by the amount of that part.
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(5) In a proceeding under section 243B, a police officer or an officer of Customs who is
experienced in the investigation of narcotics offences may testify:
(a) with respect to the amount that, to the best of his information, knowledge and belief, was the
market value of narcotic goods at a particular time or during a particular period; or
(b) with respect to the amount, or the range of amounts, that, to the best of his information,
knowledge and belief, was the amount, or range of amounts, ordinarily paid at a particular time or
during a particular period for the doing of an act or thing (not being the selling or other dealing in
narcotic goods) comprising a prescribed narcotics dealing;
notwithstanding any rule of law or practice relating to hearsay evidence, and his testimony is
prima facie evidence of the matters testified to.
(6) In calculating, for the purposes of a proceeding under section 243B, the value of benefits
derived by the defendant by reason of his having engaged in a particular prescribed narcotics
dealing, or in prescribed narcotics dealings during a particular period, any expenses or outgoings of
the defendant in connection with that dealing, or those dealings, shall be disregarded.
(7) The Court, in quantifying the value of a benefit for the purposes of this section, may treat as
the value of the benefit the value that the benefit would have had if derived at the time when the
valuation is being made and, without limiting this, may have regard to any decline in the
purchasing power of money between the time when the benefit was derived and the time when the
valuation is being made.
(8) For the purposes of this section, where property of a person vests in a trustee in bankruptcy,
the property shall be taken to continue to be the property of the person.
Section 243CA Court may lift corporate veil etc.

(1) Where the Court is assessing the value of benefits derived by a person (in this section called
“the defendant" ) because of engaging in a particular prescribed narcotics dealing, or in prescribed
narcotics dealings during a particular period, the Court may treat as property of the defendant any
property that, in the opinion of the Court, is subject to the effective control of the defendant.
(2) Where the Court makes, or has made, an order (in this section called “a pecuniary penalty
order" ) that the defendant pay a pecuniary penalty under section 243B, the Court may:
(a) on application by the Minister, the Commissioner of Police, the CEO or the Director of
Public Prosecutions; and
(b) if the Court is of the opinion that particular property is subject to the effective control of the
defendant;
make an order declaring that the whole, or a specified part, of that property is available to satisfy
the pecuniary penalty order.
(3) Where the Court declares that property is available to satisfy a pecuniary penalty order:
(a) the order may be enforced against the property as if it were the defendant’s; and
(b) a restraining order may be made in respect of the property as if it were the defendant's
property.
(4) Where the Minister, the Commissioner of Police, the CEO or the Director of Public
Prosecutions makes an application for an order under subsection (2) that property is available to
satisfy a pecuniary penalty order against the defendant:
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(a) the person (in this paragraph called “the applicant" ) who makes the application shall give
written notice of the application to the defendant and to any person who the applicant has reason
to believe may have an interest in the property; and
(b) the defendant and any person who claims an interest in the property may appear and adduce
evidence at the hearing of the application.
Section 243D Presumption of illegality of importation

Where, in a proceeding under section 243B against a person, the Court is satisfied that the
narcotic goods in relation to which the person is alleged to have engaged in a prescribed narcotics
dealing or in prescribed narcotics dealings are goods reasonably suspected of having been imported
into Australia in contravention of this Act, the Court shall, for the purposes of the proceeding,
treat the narcotic goods as narcotic goods which have been imported into Australia in
contravention of this Act unless it is established to the satisfaction of the Court that the narcotic
goods were not imported into Australia or were not imported into Australia in contravention of
this Act.
Section 243E Court may make restraining order against property

(1) Where the Minister, the Commissioner of Police, the CEO or the Director of Public
Prosecutions has instituted a proceeding under section 243B for an order that a person (in this
section referred to as the “defendant" ) pay a pecuniary penalty in relation to a particular
prescribed narcotics dealing, or in relation to prescribed narcotics dealings during a particular
period, the Minister, the Commissioner of Police, the CEO or the Director of Public Prosecutions
may make application to the Court, ex parte , for an order under paragraph (2)(c) against one or
more of the following:
(a) specified property of the defendant;
(b) all the property of the defendant (including property acquired after the making of the order);
(d) all the property of the defendant (including property acquired after the making of the order)
other than specified property;
(e) specified property of a person other than the defendant.
(1A) The application under subsection (1) may be made:
(a) where the Court makes the order under section 243B--at any time before the liability of the
defendant in respect of the pecuniary penalty has been discharged; or
(b) in any other case--at any time before the proceeding under section 243B is finally disposed of.
(2) Where:
(a) an application under subsection (1) is supported by:
(i) an affidavit of a police officer or an officer of Customs stating that he believes that:
(A) the defendant has engaged in the prescribed narcotics dealing to which the proceeding under
section 243B relates, or in prescribed narcotics dealings during the period to which that
proceeding relates; and
(B) benefits were derived by the defendant by reason of the defendant's having engaged in that
prescribed narcotics dealing, or in prescribed narcotics dealings during that period, as the case may
be;
and setting out the grounds on which he holds those beliefs; and

Interim Report Page - 251

Select Committee into Misuse of Drugs Act 1981
(ii)if the application seeks an order against specified property of the defendant--an affidavit of a
police officer or an officer of Customs stating that he or she believes that the property is the
property of the defendant and setting out the grounds on which he or she holds that belief; and
(b) the Court considers that, having regard to the matters contained in that affidavit or those
affidavits, there are reasonable grounds for holding those beliefs;
the Court:
(c) shall, subject to subsection (2A), make an order:
(i) directing that the property, or such part of the property as is specified in the order, is not to
be disposed of, or otherwise dealt with, by any person, except in such manner and in such
circumstances (if any) as are specified in the order; and
(ii) if the Court is satisfied that the circumstances so require--direct the Official Trustee to take
custody and control of the property, or such part of the property as is specified in the order; and
(d) may, subject to subsection (3), include in the order such provision(if any) in relation to the
operation of the order as the Court thinks fit.
(2A) Where an application under subsection (1) seeks an order under paragraph (2)(c) against
specified property of a person other than the defendant, the Court shall not make the order
unless:
(a) the application is supported by an affidavit of a police officer or an officer of Customs stating
that the officer believes that the property is subject to the effective control of the defendant; and
(b) the Court considers that, having regard to the matters contained in that affidavit, there are
reasonable grounds for holding that belief.
(3) Paragraph (2)(d) does not authorize the Court to include in the order a provision postponing
the operation of the order.
(4) Without limiting the power of the Court under paragraph (2)(d), the order against property:
(a) may set out conditions subject to which the order is to apply to all of that property, or to a
specified part of that property;
(b) may make provision for a review of the operation of the order by the Court; and
(c) may make provision for meeting the reasonable living and business expenses of the defendant
out of that property, or out of a specified part of that property.
(4A) The Court shall not make provision of the kind referred to in paragraph (4)(c) unless it is
satisfied that the defendant cannot meet the expenses concerned out of property that is not
subject to the order.
(5) The Court may refuse to make the order if the Commonwealth refuses or fails to give to the
Court such undertakings as the Court deems appropriate with respect to the payment of damages
or costs, or both, in relation to the making and operation of the order.
(6) For the purposes of an application under subsection (1), the Minister, the Commissioner of
Police, the CEO or the Director of Public Prosecutions may, on behalf of the Commonwealth,
give to the Court such undertakings with respect to the payment of damages or costs, or both, as
are required by the Court.
(7) Notwithstanding anything contained in the Bankruptcy Act 1966 , moneys that have come
into the possession, or under the control, of the Official Trustee in accordance with an order
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made under subsection (2) shall not be paid into the Common Investment Fund established in
pursuance of section 20B of that Act.
(8) Where the Official Trustee is given a direction under subparagraph (2)(c)(ii) in relation to
property, the Official Trustee may do anything that is reasonably necessary for the purpose of
preserving the property including, without limiting the generality of this:
(a) becoming a party to any civil proceedings affecting the property;
(b) ensuring that the property is insured;
(c) if the property consists, wholly or partly, of securities or investments--realising or otherwise
dealing with the securities or investments; and
(d) if the property consists, wholly or partly, of a business:
(i) employing, or terminating the employment of, persons in the business; and
(ii) doing any other thing that is necessary or convenient for carrying on the business on a sound
commercial basis.
(9) Where the Official Trustee is given a direction under subparagraph (2)(c)(ii) in relation to
shares in a company, the Official Trustee is entitled:
(a) to exercise the rights attaching to the shares as if it were the registered holder of the shares;
and
(b) to do so to the exclusion of the registered holder.
(10) Neither paragraph (8)(c) nor subsection (9) limits the generality of the other.
(11) In proceedings dealing with an application for an order under paragraph (2)(c), a witness shall
not be required to answer a question or to produce a document if the Court is satisfied that the
answering of the question or the production of the document may prejudice the investigation of,
or the prosecution of a person for, an offence.
Section 243F Court may make further orders

(1AA) In this section:
"defendant" has the same meaning as in section 243E.
(1) Where the Court makes, or has made, a restraining order (in this section called the “original
order" ) against property of a person (in this section called the “owner" ), the Court may, at the
time it makes the original order or at any subsequent time, make such orders in relation to that
property as the Court considers just and, without limiting the power so conferred on the Court,
the Court may, at any time or from time to time, make an order:
(a) varying the original order in respect of the property to which it relates or any provision
included in the original order by virtue of paragraph 243E (2)(d);
(b) regulating the manner in which the Official Trustee may exercise its powers or perform its
duties under the original order;
(c) determining any question relating to the property to which the original order relates, including
any question relating to the liabilities of the owner, and the exercise of the powers, or the
performance of the duties, of the Official Trustee, with respect to the property to which the
original order relates;
(d) directing:
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(i) the owner; or
(ii) if the owner is not the defendant--the defendant; or
(iii) if the owner or the defendant is a body corporate--a director of the body corporate specified
by the Court;
to give to the Minister, the Commissioner of Police, the CEO, the Director of Public
Prosecutions or the Official Trustee, within a period specified in the order, a statement verified by
the oath of the person making the statement, setting out such particulars of the property, or
dealings with the property, of the owner or defendant as the Court thinks proper;
(e) for the examination on oath before the Court or Registrar of the Court of any person,
including:
(i) the owner; or
(ii) the defendant;
about the affairs (including the nature and location of any property) of:
(iii) anyone else who is either the owner or the defendant, or both; and
(iv) if the person to be examined is either the owner or defendant, or both--that person;
(ea) directing the owner or another person to do any act or thing necessary or convenient to be
done to enable the Official Trustee to take custody and control of the property in accordance
with the original order; or
(f) with respect to the carrying out of any undertaking with respect to the payment of damages or
costs given by the Commonwealth in connection with the making of the original order.
(2) An application for an order under subsection (1) may be made:
(a) by the Official Trustee;
(b) by the Minister, the Commissioner of Police, the CEO or the Director of Public Prosecutions;
(c) by the owner; or
(d) with the leave of the Court, by any other person.
(2A) Where:
(a) the Court made the original order against the property in reliance on the engaging by a person
(in this subsection called the “defendant" ) in a prescribed narcotics dealing or prescribed narcotics
dealings during a particular period; and
(b) another person having an interest in the property applies to the Court for a variation of the
order to exclude the interest from the order;
the Court shall grant the application if satisfied that the interest is not subject to the effective
control of the defendant.
(3) Where:
(a) a person is examined before the Court, or the Registrar of the Court, under an order made
under subsection (1); or
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(b) an order made under subsection (1) directs a person to furnish a statement to the Minister, the
Commissioner of Police, the CEO, the Director of Public Prosecutions or the Official Trustee;
the person is not excused from:
(c) answering a question when required to do so by the Court, or by the Registrar of the Court; or
(d) furnishing the statement, or setting out particulars in the statement;
as the case may be, on the ground that the answer to the question, or the statement or particulars,
might tend to incriminate the person or make the person liable to a forfeiture or penalty.
(3A) Where a person:
(a) is examined before the Court, or the Registrar of the Court; or
(b) furnishes a statement to the Minister, the Commissioner of Police, the CEO, the Director of
Public Prosecutions or the Official Trustee;
under an order made under subsection (1), then:
(c) a statement or disclosure made by the person in answer to a question put in the course of the
examination; or
(d) the statement so furnished;
as the case may be, and any information, document or thing obtained as a direct or indirect
consequence of the statement or disclosure referred to in paragraph (c), or of the statement
referred to in paragraph (d), is not admissible against the person in any civil or criminal
proceeding except:
(e) a proceeding for giving false testimony in the course of the examination, or in respect of the
falsity of the statement, as the case may be; or
(f) a proceeding for the recovery of a pecuniary penalty, for the purpose only of facilitating the
assessment of the amount of the pecuniary penalty.
(4) In this section, unless the contrary intention appears:
(a) references to the original order shall be read as including references to the original order as
varied under this section; and
(b) references to the Registrar of the Court shall be read as including references to a Deputy
Registrar of the Court, a District Registrar of the Court and a Deputy District Registrar of the
Court.
(5) In proceedings dealing with an application for an order under subsection (1), a witness is not
required to answer a question or to produce a document if the Court is satisfied that the answering
of the question or the production of the document may prejudice the investigation of, or the
prosecution of a person for, an offence.
Section 243J Pecuniary penalty a charge on property

(1) Where the Court makes, in relation to a proceeding (in this section referred to as the
“relevant proceeding" ) for the recovery of a pecuniary penalty from a person, a restraining order
against property, upon the making of the order, there is created, by force of this section, a
charge, on all the property to which the order relates, to secure the payment to the
Commonwealth of any pecuniary penalty that the person may be ordered to pay in the relevant
proceeding.
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(2) Where a charge is created by subsection (1) on any property of a person upon the making of a
restraining order, the charge ceases to have effect in respect of the property:
(a) upon the order ceasing to apply to the property by reason of the variation or revocation of
the order;
(b) upon the determination of the relevant proceeding by way of the refusal of the Court to make
an order for the payment of a pecuniary penalty by the person;
(c) upon payment by the person of any pecuniary penalty that he has been ordered to pay in the
relevant proceeding;
(d) upon the person becoming a bankrupt;
(e) upon the sale or other disposition of the property:
(i) in pursuance of a direction of the Court under section 243G; or
(ii) by the owner of the property with the consent of the Court or of the Official Trustee; or
(f) upon the sale of the property to a bona fide purchaser for value who, at the time of purchase,
has no notice of the charge;
whichever first occurs.
(3) The charge created on property by subsection (1):
(a) is subject to every charge or encumbrance to which the property was subject immediately
before the order was made;
(b) has priority over all other encumbrances whatsoever; and
(c) subject to subsection (2), is not affected by any change of ownership of the property.
(4) Where a charge is created by subsection (1) on property of a particular kind and the
provisions of any law of the Commonwealth or of a State or Territory provide for the
registration of title to, or charges over, property of that kind, the Official Trustee or the person
who applied for the restraining order against that property may cause the charge so created to be
registered under the provisions of that law and, if the Official Trustee or the person who applied
for the restraining order, as the case may be, does so, a person who purchases or otherwise
acquires the property after the registration of the charge shall, for the purposes of subsection (2),
be deemed to have notice of the charge.
Section 243R Reduction of pecuniary penalty

(1) Where, before the Court makes an order directing a person to pay a pecuniary penalty in
respect of a particular prescribed narcotics dealing engaged in by him, or of prescribed narcotics
dealings engaged in by him during a particular period, any property of the person to which section
229A applied by reason of that prescribed narcotics dealing, or of a prescribed narcotics dealing
during that period, had been seized as forfeited goods:
(a) if, before the imposition of the penalty, the property had been condemned or was deemed to
have been condemned--the penalty shall be deemed to be reduced by an amount equal to the value
of the property at the time when it was seized;
(b) if, after the imposition of the penalty and before the penalty is paid, the property is
condemned or is deemed to be condemned or the person consents to the forfeiture of the
property--the liability of the person in respect of the penalty shall be deemed to be reduced by an
amount equal to the value of the property at the time when it was seized; and
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(c) if the penalty is paid before the property is condemned or is to be deemed to be condemned-the Commonwealth is liable to pay to the person an amount equal to the value of the property at
the date of its seizure.
(2) After a pecuniary penalty is imposed on a person in respect of a particular prescribed
narcotics dealing engaged in by the person, or of prescribed narcotics dealings engaged in by him
during a particular period, property of the person to which section 229A applies by virtue of that
dealing, or of such a dealing during that period, shall not be seized as forfeited goods.
(3) The Court may make an order, in respect of property to which section 229A applies, being
property that has been seized as forfeited goods, determining the value, at the time when it was
seized, of that property for the purposes of this section.
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Appendix 4:

Offences & penalties jurisdictions
compared

Commonwealth

• Customs Act 1901
• Crimes (Trafficking in Narcotics Drugs and Psychotropic Substances) Act 1990
Western Australia

• Misuse of Drugs Act 1981
New South Wales

• Drug Misuse and Trafficking Act 1985
Victoria

• Drugs, Poisons and Controlled Substances Act 1981
Queensland

• Drugs Misuse Act 1986
Australian Capital Territory

• Drugs of Dependence Act 1989
South Australia

• Controlled Substances Act 1984
Northern Territory

• Misuse of Drugs Act
Tasmania

• Poisons Act 1971
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1.

Commonwealth

1.1

Customs Act 1901

a)

Import prohibited import, export prohibited export 265

•

$50,000 or 3 times the value of the goods
Possession, import, export narcotic goods 266

b)

•
•
•
•

more than commercial quantity - life imprisonment
more than trafficable quantity but less than commercial quantity - $100,000 and/or
25 years imprisonment
cannabis - more than traffickable quantity - $4,000 and/or 10 years imprisonment
$2,000 and/or 2 years imprisonment

1.2

Crimes (Trafficking in Narcotic Drugs and Psychotropic Substances) Act
1990

a)

Possession of equipment and materials 267

•
•
b)

psychotropic substance - Part 2 of Schedule. 3 - 5 years imprisonment.
10 years imprisonment
Dealing in drugs

on board Australian ship (s.10)
on board aircraft (s.11)
outside Australia (s.12)
outside Australia with a view to committing an offence in Australia (s.13)
c)

Cultivation of a prohibited plant

•
•
•
•
•
•
•
•
d)

more than 1,000 plants - life imprisonment
20 to 10,000 plants - 25 years imprisonment
5 to 20 plants - 10 years imprisonment
less than 5 plants - 5 years imprisonment
cannabis - more than 1,000 plants - life imprisonment
cannabis - 20 to 1,000 plants - 10 years imprisonment
cannabis - 5 to 20 plants - 5 years imprisonment
cannabis - less than 5 plants - 2 years imprisonment
Separation of drug from plants

Involves opium, coca leaves, cannabis, cannabis resin
•
10 years imprisonment
e)

Manufacture or possession for purpose of manufacture

•
•
f)

10 years imprisonment - narcotic drug (Schedule 2) or Schedule 3 Part 1 substance268
5 years imprisonment - Schedule. 3 Part 2 substance
Sale, supply or possession for purpose of sale or supply

•
•

commercial quantity - narcotic drug (Schedule 2) or Schedule 3 Part 1 substance - life
imprisonment
trafficable quantity - narcotic drug (Schedule 2) or Schedule 3 Part 1 substance - 25
years imprisonment

265

s 233
s 233B
267
s9
268
Sch 3 contains psychotropic substances - Part 1 contains main substances.
266

Interim Report Page - 261

Select Committee into Misuse of Drugs Act 1981
•
•
•
•
•
g)

less than trafficable quantity - narcotic drug (Schedule 2) or Schedule 3 Part 1
substance - 5 years imprisonment
Schedule 3 Part 2 substance - 2 years imprisonment
cannabis - commercial quantity - life imprisonment
cannabis - trafficable quantity - 10 years imprisonment
cannabis - less than trafficable quantity - 2 years imprisonment
Import, export for sale supply

•
h)

as for sale, supply
Import or export

•
•
Table 1

narcotic drug (Schedule 2) or Schedule 3 Part 1 substance - 3 years imprisonment
Schedule 3 Part 2 substance - 12 months imprisonment
Summary of quantities, Commonwealth laws 269
Customs Act 1901

TINDAPS Act 1990

Trafficable quantity

Commercial quantity

Trafficable quantity

Heroin

2.0

1.5 kg

2.0

Commercial quantity
1.5 kg

Cannabis

100

100 kg

100

100 kg

2.0

2 kg
50 kg

- leaf
- oil
- plant
20.0

50 kg

20.0

THC

- resin

2.0

5.0

2.0

5.0

Cocaine

1.0

2 kg

2.0

2 kg

Amphetamine
LSD
MDMA/MDA

269

2.0
0.002

2.0

0.5

500

Grams unless otherwise specified.
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2.

Western Australia

2.1

Misuse of Drugs Act 1981

a)

Permits use of premises for manufacture, preparation or sale 270

•

summary offence - $3,000 and/or 3 years imprisonment
Possession of pipes or other utensils 271

b)

•

summary offence - $3,000 and/or 3 years imprisonment
Possession with intent to sell or supply 272

c)

•
•
•
•

quantity less than Schedule 3 - summary offence - $2,000 and/or 2 years
imprisonment
quantity greater than Schedule 3 - $100,000 and/or 25 years imprisonment
cannabis - $20,000 and/or 10 years imprisonment
cannabis - summary offence - $5,000 and/or 4 years imprisonment
Manufacture or prepare 273

d)

•
•
•
•

quantity less than Schedule 3 - summary offence - $2,000 and/or 2 years
imprisonment
quantity greater than Schedule 3 - $100,000 and/or 25 years imprisonment
cannabis - $20,000 and/or 10 years imprisonment
cannabis - summary offence - $5,000 and/or 4 years imprisonment
Sell or supply 274

e)

•
•
•
•

quantity less than Schedule 3 - summary offence - $2,000 and/or 2 years
imprisonment
quantity greater than Schedule 3 - $100,000 and/or 25 years imprisonment
cannabis - $20,000 and/or 10 years imprisonment
cannabis - summary offence - $5,000 and/or 4 years imprisonment
Cultivate prohibited plant with intent to sell or supply 275

f)

•
•
•
•

quantity less than Schedule 4 - summary offence - $2,000 and/or 2 years
imprisonment
quantity greater than Schedule 4 - $100,000 and/or 25 years imprisonment
cannabis - $20,000 and/or 10 years imprisonment
cannabis - summary offence - $5,000 and/or 4 years imprisonment
Sell, supply a prohibited plant 276

g)

•
•
•
•

quantity less than Schedule 4 - summary offence - $2,000 and/or 2 years
imprisonment
quantity greater than Schedule 4 - $100,000 and/or 25 years imprisonment
cannabis - $20,000 and/or 10 years imprisonment
cannabis - summary offence - $5,000 and/or 4 years imprisonment

270

5 (1) (a)
5 (1) (b)
272
6 (1) (a)
273
6 (1) (b)
274
6 (1) (c)
275
7 (1) (a)
276
7 (1) (b)
271
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Forges a prescription 277

h)

•

summary offence - $3,000 and/or 3 years imprisonment
Obtain prohibited drug by false representation 278

i)

•

summary offence - $3,000 and/or 3 years imprisonment
Conspiracy to commit offences 279 subs. 6(1) or 7(1)

j)

•
k)

20 years imprisonment - [no fine]
Definitions

Heroin is defined to include an admixture.
Cocaine includes an admixture of 0.1% or more.
Serious drug offence
A person convicted of an indictable offence under subs. 6(1), 7(1) or para. 33(2)(a) involving a
quantity greater than that prescribed in Schedule 7 or 8 may be declared to be a ‘drug trafficker’.
Table 2

Summary of quantities, WA280
Prescribed quantity281
Determines Ct of trial

Quantity raising
presumption of
intention to sell,
supply 282

Drug trafficking serious drug offence283

2.0

28.0

500

100

3 kg

- plant

100 plants

25 plants

250 plants

- resin

50.0

20.0

100

- other

400 cigarettes

80 cigarettes

THC

4.0

2.0

Cocaine

4.0

2.0

28.0

Amphetamine

4.0

2.0

28.0

0.004

0.002

0.01

6.0

2.0

28.0

Heroin
Cannabis
- leaf
- oil

LSD
MDMA/MDA

277

8 (1)
8 (2)
279
6 (1) or 7 (1)
280
Grams unless otherwise specified.
281
Schedules 3 and 4
282
Schedules 5 and 6
283
Schedules 7 and 8
278
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3.

New South Wales

3.1

Drug Misuse and Trafficking Act 1985

a)

Summary offences

•
•
•
•
•
•
•
•
•
i)

possession of prohibited drugs (s.10)
possession of equipment for administration of prohibited drugs (s.11)
sale, supply and display of water pipes (s. 11A)
self-administration of prohibited drugs (s.12)
administration of prohibited drugs to others (s.13)
permitting another to administer a prohibited drug (s.14)
forging prescriptions (s.15)
obtaining prescription or prohibited drug by false representation (Ss. 16 & 17)
aiding, abetting etc in/outside NSW (Ss. 19 & 20)
Penalties summary offences

•
b)

Indictable offences

•
•
•
•
•
ii)

cultivation, possession or supply of prohibited plants (s.23)
manufacture and production of prohibited drug (s.24)
supply of prohibited drug (Ss. 25 & 29 [possession of trafficable quantity deemed for
supply])
conspiring in/outside NSW (Ss. 26 & 28)
aiding, abetting etc in/outside NSW (s.27 & 28)
Penalties indictable offences

•
•
•
•
•
c)

$2,000 284 or 2 years imprisonment

less than small quantity - $5000 and/or 2 years imprisonment
less than indictable quantity - $10,000 and/or 2 years imprisonment
more than indictable quantity - $200,000 and/or 15 years imprisonment (10
years if substance is cannabis)
more than commercial quantity - $350,000 and/or 20 years imprisonment
(15 years if substance is cannabis)
more than a large commercial quantity - $500,000 and/or life imprisonment
(20 years if substance is cannabis)

Definitions

Reference to a ‘prohibited drug’ includes a reference to any preparation, admixture, extract or
other substance containing any proportion of the prohibited drug (s.4).
d)

Other provisions

Penalties may be increased in aggravating circumstances such as sale to minors (persons under 16).

284

As 20 penalty units, 1 PU = $100
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Table 3

Summary of quantities, NSW285

Schedule 1

Trafficable
quantity
(possession
deemed to be
for supply)

Small
quantity

Indictable
quantity

Commercial
quantity

Large
commercial
quantity

3.0

1.0

5.0

250

1 kg

- leaf

300

30.0

1 kg

25 kg

100 kg

- oil

5.0

2.0

10.0

500g

3 kg

-

5p

50 p

250 p

1,000 p

Heroin
Cannabis

- plants

30.0

5.0

90.0

2.5 kg

10 kg

THC

- resin

3.0

1.0

5.0

500g

2 kg

Cocaine

3.0

1.0

5.0

250g

1 kg

Amphetamine

3.0

1.0

5.0

250g

1 kg

LSD

0.003

0.0008

0.005

0.5

2.0

MDA/MDMA

0.75

0.25

1.25

125

500

285

Grams unless otherwise specified.
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4.

Victoria

4.1

Drugs, Poisons and Controlled Substances Act 1981

a)

Trafficking in a drug of dependence 286

•
•

more than commercial quantity - $250,000287 and/or 25 years imprisonment
other - $100,000 and/or 15 years imprisonment
Cultivation of narcotic plants 288

b)

•
•

not for trafficking - $2,000 and/or 1 year imprisonment
other - $100,000 and/or 15 years imprisonment

NB: Cultivation of a trafficable quantity of cannabis is prima facie evidence of trafficking.
Possession of a drug of dependence without authority or a licence 289

c)

•
•
•

cannabis less than small quantity and not for trafficking - $500
not for trafficking - $3,000 and/or 1 year imprisonment
other - $40,000 and/or 5 years imprisonment

NB: Possession of a trafficable quantity of drug is prima facie evidence of trafficking.
Introduction of a drug of dependence into the body of another 290

d)

•

$3,000 pu and/or 1 year imprisonment
Use of a drug of dependence 291

e)

•
•

cannabis - $500
other - $3,000 and/or 1 year imprisonment
Forging prescriptions 292

f)

•

$2,000 and/or 1 year imprisonment
Obtaining drug by false representation 293

g)

•
h)

$2,000 and/or 1 year imprisonment
Other provisions

•
•

Conspiring294
Aiding, abetting etc295

286

s 71
Expressed as penalty units, 1 PU = $100
288
s 72
289
s 73
290
s 74
291
s 75
292
s 77
293
s 78
294
s 79
295
s 80
287
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Table 4
Schedule 11

Summary of quantities, Victoria296
Small quantity

Heroin
Cannabis

50.0

Trafficable quantity

Commercial quantity

2.0

1.5 kg

250

100 kg

- leaf
- oil
- plant
- resin
THC (<1.518%)

250

100 kg

THC (>1.518%)

50.0

25.0

50 kg

Cocaine

2.0

2 kg

Amphetamine

2.0

2 kg

LSD

0.002

2.0

MDA

2.0

2 kg

MDMA

0.5

500

296

Grams unless otherwise specified.
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5.

Queensland

5.1

Drugs Misuse Act 1986

a)

Trafficking 297

•
•

Schedule 1 drug - 25 years imprisonment
Schedule 2 drug - 20 years imprisonment

[Note: Schedule 1 contains only heroin, cocaine, phencyclidine and LSD. All other
substances are contained in Schedule 2.]
Supply 298

b)

•
•

Schedule 1 drug - 20 years imprisonment
Schedule 2 drug - 15 years imprisonment

Note penalty is increased for aggravated offence.
Receiving or possessing property obtained from trafficking or supply 299

c)

•

20 years imprisonment
Producing 300

d)

•
•
•
•
•
•

Schedule 1 drug - quantity of or exceeds that specified in Schedule 4 imprisonment
Schedule 1 drug - quantity of or exceeds that specified in Schedule 3 but
Schedule 4 - 25 years imprisonment
Schedule 1 drug - quantity of or exceeds that specified in Schedule 3 but
Schedule 4 - person drug dependent - 20 years imprisonment
Schedule 1 drug - any other case - 20 years imprisonment
Schedule 2 drug - quantity of or exceeds that specified in Schedule 3 imprisonment
Schedule 2 drug - 15 years imprisonment

25 years
less than
less than
20 years

Publishing or possessing instructions for producing 301

e)

•
•

Schedule 1 drug - 25 years imprisonment
Schedule 2 drug - 20 years imprisonment
Possession 302

f)

•
•
•
•
•

Schedule 1 drug - quantity of or exceeds that specified in Schedule 4 imprisonment
Schedule 1 drug - quantity of or exceeds that specified in Schedule 3 but
Schedule 4 - 25 years imprisonment
Schedule 1 drug - quantity of or exceeds that specified in Schedule 3 but
Schedule 4 - person drug dependent - 20 years imprisonment
Schedule 2 drug - quantity of or exceeds that specified in Schedule 3 imprisonment
Schedule 1 or Schedule 2 drug - any other case - 15 years imprisonment

297

s5
s6
299
s7
300
s8
301
s 8A
302
s9
298
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g)

Possession of things used or for use in commission of crime against this
Part 303

•
h)

15 years imprisonment
Needles and syringes

Possession of anything for administration of drug, supply of needles, failure to take care
with needle to avoid danger to life and safety of others, failure to dispose of needle in
accordance with Regs304
•
2 years imprisonment
Possessing suspected property 305

i)

•

2 years imprisonment
Permits use of property in commission of a crime 306

j)

•
k)

15 years imprisonment
Other provisions

Sentencing
Under s.45 of the Penalties and Sentencing Act 1992, the Court can impose a fine instead of or in
addition to a term of imprisonment. The maximum fine available depends on the court in which
the matter is determined (s.46):
i)

Magistrates Court - individual - 165 penalty units ($12,375)307
• corporation - 835 penalty units (=$62,625)

ii)

District Court - individual - 4,175 penalty units ($313,125)
• corporation - no limit

iii)

Supreme Court - no limit

Definitions
Dangerous drug includes substances in Schedules 1 and 2, a salt, derivative or stereo-isomer and
any salt of such a derivative or stereo-isomer, including that which is contained in a natural
substance or any preparation, solution or admixture (section 4).
Table 5

Summary of quantities, Queensland308
Schedule

Schedule 3 quantity

Schedule 4 quantity

Heroin

Schedule 1

2.0

200g

Cannabis sativa

Schedule 2

500g or, if plants
weigh less than 500g,
100 plants

-

THC

Schedule 2

2.0

Cocaine

Schedule 1

2.0

Amphetamine

Schedule 2

2.0

-

LSD

Schedule 1

0.004

0.4

MDMA/MDA

Schedule 2

2.0

-

303

s 10 (1)
s 10 (2) - (4), 4B
305
10A
306
s 11
307
1 penalty unit = $75
308
Grams unless otherwise specified.
304
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6.

Australian Capital Territory

6.1

Drugs of Dependence Act 1989

a)

Manufacture of a drug of dependence or a prohibited substance 309

•

Cultivation of prohibited plants 310

b)

•
•

not more than 5 cannabis plants - $100
in any other case - $5,000 and/or 2 years imprisonment
Cultivation of prohibited plants for purpose of sale 311

c)

•
•
•
•
•
•
•

more than 1,000 plants - life imprisonment
1-1,000 cannabis plants - $20,000 and/or 10 years imprisonment
6-20 cannabis plants - $10,000 and/or 5 years imprisonment
up to 5 cannabis plants - $5,000 and/or 2 years imprisonment
1-1,000 other plants - $100,000 and/or 25 years imprisonment
6-20 other plants - $20,000 and/or 10 years imprisonment
up to 5 other plants - $10,000 and/or 5 years imprisonment
Wholesale drug of dependence or prohibited substance 312

d)

•
e)

$20,000 and/or 10 years imprisonment

$20,000 and/or 10 years imprisonment

Sale or supply, possession for sale or supply drug of dependence (not
cannabis) or prohibited substance 313

•
•

commercial quantity - life imprisonment
trafficable quantity but less than a commercial quantity - $100,000 and/or 25 years
imprisonment
•
less than trafficable quantity but sold to person under 18 - $100,000 and/or 25 years
imprisonment
less than trafficable quantity - $10,000 and/or 5 years imprisonment
Sale or supply cannabis, possession of cannabis for sale or supply 314

f)

•
•
•
•

commercial quantity - life imprisonment
trafficable quantity but less than a commercial quantity - $20,000 and/or 10 years
imprisonment
less than trafficable quantity but sold to person under 18 - $10,000 and/or 5 years
imprisonment
less than trafficable quantity - $5,000 and/or 2 years imprisonment
Advertising or promoting drugs of dependence or prohibited substance 315

g)

•

$5,000 and/or 2 years imprisonment
Forging prescriptions, false representation etc 316

h)

•

$5,000 and/or 2 years imprisonment

309

s 161
s 162
311
s 162
312
s 163
313
s 164
314
s 165
315
s 166
316
s 167
310
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i)

False representation that a substance is a drug of dependence or a
prohibited substance 317

•
j)

$5,000 and/or 2 years imprisonment
Possession or administration of a drug of dependence to self or
another 318 or a prohibited substance to self or another 319

•
•
k)

$5,000 and/or 2 years imprisonment
less than 25g of cannabis - $100
Other provisions

Simple cannabis offences (up to 5 plants or 25g) may be dealt with by a penalty notice
procedure.320
Quantities are measured according to the quantity of pure drug
Table 6

Summary of quantities, ACT321
Drug/prohibited
substance

Trafficable quantity

Commercial quantity

Heroin

prohibited substance

2.0

1.5 kg

Cannabis

prohibited substance

100

100 kg

2.0

2 kg

20.0

50 kg

2.0

5 kg

- leaf
- oil
- plant
- resin
THC
Cocaine

drug

2.0

2 kg

Amphetamine

drug

2.0

2 kg

LSD

prohibited substance

0.002

2.0

MDMA/MDA

prohibited substance

0.5

500

317

s 168
s 169
319
s 171
320
s 171A
321
Grams unless otherwise specified.
318

Interim Report Page - 272

Appendix 4: Offences and penalties jurisdictions compared

7.

South Australia

7.1

Controlled Substances Act 1984

7.2

Controlled Substances (Declared Drugs of Dependence) Regulations
1993 (DDD Regs)

7.3

Controlled Substances (Declared Prohibited Substances) Regulations
1985 (DPS Regs)

a)

Possession or consumption 322

•
•

Manufacture, sale or supply etc 323

b)

•
•
•
•
•
•
•
•
•
•
•
•
c)

cannabis or cannabis resin - $500
$2,000 and/or 2 years imprisonment

cannabis or cannabis resin - possession in a school zone for purpose of sale, supply or
administration - more than amount prescribed - $1,000,000 and/or 30 years
imprisonment
cannabis or cannabis resin - sale, supply, administration etc to a child - $1,000,000
and/or 30 years imprisonment
cannabis or cannabis resin - possession in a school zone for purpose of sale, supply or
administration - $100,000 and/or 15 years imprisonment
cannabis - quantity exceeds amount prescribed - $500,000 and/or 25 years
imprisonment
cannabis - quantity between 1/5 amount prescribed and amount prescribed - $50,000
and/or 10 years imprisonment
cannabis - quantity less than 1/5 amount prescribed - $2,000 and/or 2 years
imprisonment
cannabis - cultivation - quantity less than amount prescribed - person use - $500
other drug - possession in a school zone for purpose of sale, supply or administration
- more than amount prescribed - $1,000,000 and/or life imprisonment
other drug - sale, supply or administration etc to a child - $1,000,000 and/or life
imprisonment
other drug - possession in a school zone for purpose of sale, supply or administration
- $400,000 and/or 30 years imprisonment
other drug - quantity more than amount prescribed - $500,000 and/or life years
imprisonment
other drug - quantity less than amount prescribed - $200,000 and/or 25 years
imprisonment
Other provisions

Cannabis offences expiable where the defendant:
•
has 100g or less of cannabis;
•
cultivates 10 plants or less;
•
has 20g or less of cannabis resin; or
•
commits other offences listed in subsection 45A(8);
The amount of the expiation notice is $150.
Definitions
Definitions of ‘prohibited substance’ and ‘drug of dependence’ include admixtures324
322

s 31
s 32
324
Reg 5 DDD Regs, Reg 4 DPS Regs
323
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Table 7

Summary of quantities, SA325
Regulations

Heroin

DPS Regs

Cannabis
- leaf
- oil
- plant
- resin

Quantity raising
presumption of supply
(s.32(3))

Prescribed amount

2.0

300

100
s.32(5A)

10 kg

DPS Regs

2.0

300

s.32(5A)

personal use - 10 plants

100 - cultivation

s32(5A)

20.0

2.5 kg

s.32(5A)

2.0

300

Cocaine

DDD Regs

2.0

400

Amphetamine

DPS Regs

2.0

LSD

DPS Regs

0.002

MDMA/MDA

DPS Regs

0.5

THC

325

Grams unless otherwise specified.
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8.

Northern Territory

8.1

Misuse of Drugs Act

a)

Supply 326

•
•
•
•
•
•
•
•
b)

commercial quantity - Schedule 1 drug to a child - life imprisonment
less than commercial quantity - Schedule 1 drug to a child - life imprisonment
commercial quantity - Schedule 1 drug - 25 years
less than commercial quantity - Schedule 1 drug - 14 years
commercial quantity - Schedule 2 drug to a child - 25 years
less than commercial quantity - Schedule 2 drug to a child - 14 years
commercial quantity - Schedule 2 drug - 14 years imprisonment
less than commercial quantity - Schedule 2 drug - $10,000 or 5 years imprisonment
Receiving or possessing property obtained from commission of an
offence against s.5 327

•

25 years imprisonment
Cultivation of a prohibited plant 328

c)

•
•
•

commercial quantity - 25 years imprisonment
trafficable quantity - 7 years imprisonment
less than trafficable quantity - $5,000 or 2 years imprisonment
Manufacture and production 329

d)

•
•
•
•

commercial quantity - Schedule 2 drug - life imprisonment
less than commercial quantity - Schedule 1 drug - 25 years imprisonment
commercial quantity - Schedule 2 drug - 25 years imprisonment
less than commercial quantity - Schedule 2 drug - 7 years imprisonment
Possession 330

e)

•
•
•
•
•
•
•
•
•

commercial quantity - Schedule 1 drug - 25 years imprisonment
more than trafficable quantity but less than commercial quantity - Schedule 1 drug years imprisonment
less than trafficable quantity - Schedule 1 drug - $5,000 or 2 years imprisonment
more than trafficable quantity - in a public place - Schedule 1 drug - 14 years
imprisonment
less than trafficable quantity - in a public place - Schedule 1 drug - $10,000 or 5 years
imprisonment
commercial quantity - Schedule 2 drug - 14 years imprisonment
more than trafficable quantity but less than commercial quantity - Schedule 2 drug $10,000 or 5 years imprisonment
less than trafficable quantity - Schedule 2 drug - $2,000
less than trafficable quantity - in a public place - Schedule 2 drug - $5,000 or 2 years
imprisonment
Theft of a dangerous drug 331

f)

•
•

Schedule 1 drug - 14 years imprisonment
Schedule 2 drug - 7 years imprisonment

326

s5
s6
328
s7
329
s8
330
s9
331
s 11
327
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g)

Possession of things to administer a drug, failure to take care with
syringe, failure to dispose of syringe as prescribed 332

•

$2,000 or 2 years imprisonment
Administer drug to self 333, allow another to administer drug 334

h)

•
i)

$2,000 or 2 years imprisonment
Prescriptions

Forging a prescription335 , obtaining prescription by deception336 , obtaining dangerous drug
by deception337
•
$2,000 or 2 years imprisonment
j)

Other provisions

Quantities are determined according to dilute quantities - includes admixtures etc.338
Possession of a small amount of cannabis is $200 on the spot fine
Table 8

Summary of quantities, NT339
Schedule

Trafficable quantity

Commercial quantity

Heroin

1

2.0

40.0

Cannabis

2

- plant material

50.0

500g

- oil

1.0

25.0

- plant

5 plants

20 plants

- resin

10.0

100g

- seed

10.0

100g

2.0

100g

THC
Cocaine

1

2.0

40.0

Amphetamine

2

2.0

100g

LSD

1

0.002

0.1

MDMA/MDA

2

0.5

25.0

332

s 12
s 13
334
s 14
335
s 15
336
s 16
337
s 17
338
s 3 (2)
339
Grams unless otherwise specified.
333
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9.

Tasmania

9.1

Poisons Act 1971

a)

Import a raw narcotic or narcotic substance 340

•

Make, refine or prepare a narcotic substance 342

b)

•

$5,000 and/or 2 years imprisonment
Sell or supply or traffic a raw narcotic or narcotic substance 343

c)

•

21 years imprisonment
Sell or supply or traffic a prohibited plant or prohibited substance 344

d)

•
e)

21 years imprisonment
Possession of a raw narcotic or narcotic substance (s.48), prohibited
plant 345

•
f)

$5,000 and/or 2 years imprisonment
Forges a prescription, obtain narcotic substance by false
representation 346

•

$5,000 and/or 2 years imprisonment
Smoke opium or possess in form suitable for smoking 347

g)

•

$1,000 and/or 6 months imprisonment
Prepare, manufacture opium in form suitable for smoking 348

i)

•

$2,000 and/or 12 months imprisonment
Import, manufacture, sells, possesses, uses a prohibited substance 349

j)

•
k)

$5,000 341 and/or 2 years imprisonment

$5,000 and/or 2 years imprisonment
Other provisions

Definitions
Heroin falls within the meaning of ‘prohibited substance’ and includes an admixture.

340

s 45
Expressed as penalty units, 1 PU = $100
342
s 46
343
s 47 (1)
344
47 (1)
345
s 49
346
s 51
347
s 54
348
s 54 (2)
349
s 55
341
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Table 9

Summary of quantities, Tasmania350
Narcotic/prohibited
substance

Heroin
Cannabis

Prescribed quantity possession raises
presumption of sale or
supply

prohibited

0.5

prohibited plant

40 preparations, 25g

- leaf
- oil
- plant

5 plants

- resin

5.0

THC

narcotic

0.5

Cocaine

narcotic

0.5

Amphetamine

narcotic

0.5

prohibited

.004 (or 10 doses)

narcotic

0.5

LSD
MDMA/MDA

350

Grams unless otherwise specified.
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Appendix 5:

Penalty thresholds for major drug groups

Quantities of drugs to determine penalty thresholds for sale, supply or trafficking
offences in relation to offences involving:

•

Heroin

•

Amphetamines

•

LSD

•

Ecstasy

•

Cannabis
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Table 1 Penalty thresholds (gms) for heroin offences
Jurisdiction

Provision

Possess with intent to sell/supply

Trafficking

Amt

2.0

1.5 kg

(Pure)

Penalty

25 years

life

NSW

Amt

3.0

250

Penalty

$10,000/2 yrs

$350,000/20 yrs

Cth

Vic
(Pure)
Qld

SA

WA

Tas

ACT
(Pure)
NT

Table 1a
Jurisdiction
NSW

Amt

2.0

1.5 kg

Penalty

$100,000/15 yrs

$250,000/25 yrs

Amt

2.0

200

Penalty

25 yrs

(Schedule 4)

Amt

2.0

300

Penalty

$200,000/25 yrs

$500,000/life

Amt

2.0

28.0

Penalty

$100,000/25 yrs

Declared drug trafficker

Amt

0.5

Penalty

21 yrs

Amt

2.0

1.5 kg

Penalty

$100,000/25 yrs

Life

Amt

2.0

40.0

Penalty

14 yrs

25 yrs

Comments

See below

<1.5 kg

<300

No optional summary
trial

<40

Special provisions, New South Wales
Term
“Small quantity”
“Indictable quantity”
“Large commercial quantity”

Quantity (gms)

Penalty

1.0

$10,000/2 yrs

5.0

$200,000/15 yrs

1,000

$500,000/life

The Drug Misuse and Trafficking Act 1985 (NSW) provides that an additional penalties where a
person 18 years of age or older is convicted of supplying a prohibited drug (other than cannabis
leaf) to a person under the age of 16 years, as follows:351
•
•
•

351

the threshold for imprisonment is increased from 2 years to 2 years and 6 months;
if the amount of the drug is not less than the commercial quantity (ie trafficking), the penalty
threshold is increased, to a fine of $420,000 or 25 years imprisonment, or both; and
if a pecuniary penalty is imposed, an the penalty threshold is increased of 20%, for the term
of imprisonment or fine that could be imposed.

s 33AA.
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Table 2 Penalty thresholds (gms) for cocaine offences
Jurisdiction

Provision

Possess with intent to sell/supply

Trafficking

Cth

Amt

2.0

2 kg

(pure)

Penalty

25 yrs

life

NSW

Amt

3.0

250

Penalty

$10,000/2 yrs

$350,000/20 yrs

Vic

Amt

2.0

2 kg

(Pure)

Penalty

$100,000/15 yrs

$250,000/25 yrs

Qld

SA

WA

Tas

Amt

2.0

200

Penalty

25 yrs

Schedule 4

Amt

2.0

400

Penalty

$200,000/25

$500,000/life

Amt

2.0

28.0

Penalty

$100,000/25 yrs

Declared drug trafficker

Amt

0.5

Penalty

21 yrs

ACT

Amt

2.0

(Pure)

Penalty

$100,000/25 yrs

life

NT

Amt

2.0

40.0

Penalty

14 yrs

25 yrs

Table 2a
Jurisdiction
NSW

Comments

See below

<1.5 kg

<300

<4.0 g optional summary
trial

2 kg

<40.0

Special provisions, New South Wales
Term
“Small quantity”
“Indictable quantity”
“Large commercial quantity”

Amt (gms)

Penalty

1.0

$10,000/2 yrs

5.0

$200,000/15 yrs

1,000

$500,000/life

The Drug Misuse and Trafficking Act 1985 (NSW) provides that an additional penalties where a
person 18 years of age or older is convicted of supplying a prohibited drug (other than cannabis
leaf) to a person under the age of 16 years, as follows:352
•
•
•

352

the threshold for imprisonment is increased from 2 years to 2 years and 6 months;
if the amount of the drug is not less than the commercial quantity (ie trafficking), the penalty
threshold is increased, to a fine of $420,000 or 25 years imprisonment, or both; and
if a pecuniary penalty is imposed, an the penalty threshold is increased of 20%, for the term
of imprisonment or fine that could be imposed.

s 33AA.
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Table 3 Penalty thresholds (gms) for amphetamine offences
Jurisdiction

Provision

Possess with intent to sell/supply

Cth

Amt

2.0

Trafficking

Comments

(pure)

Penalty

25 yrs

NSW

Amt
Penalty

3.0

250

See below

$10,000/2 yrs

$350,000/20 yrs

Vic

Amt

2.0

2 kg

(Pure)

Penalty

$100,000/15 yrs

$250,000/25 yrs

Qld

SA

WA

Tas

Amt

2.0

Penalty

25 yrs

Amt

2.0

Penalty

$200,000/25 yrs

Amt

2.0

28.0

Penalty

$100,000/25 yrs

Declared drug trafficker

Amt

0.5

Penalty

21 yrs

ACT

Amt

2.0

(Pure)

Penalty

$100,000/25 yrs

life

NT

Amt

2.0

100

Penalty

$10,000/5 yrs

14 yrs

Table 3a
Jurisdiction
NSW

<1.5 kg

<4.0 g optional summary
trial

2 kg

<100

Special provisions, New South Wales
Term
“Small quantity”
“Indictable quantity”
“Large commercial quantity”

Amt (gms)

Penalty

1.0

$10,000/2 yrs

5.0

$200,000/15 yrs

1,000

$500,000/life

The Drug Misuse and Trafficking Act 1985 (NSW) provides that an additional penalties where a
person 18 years of age or older is convicted of supplying a prohibited drug (other than cannabis
leaf) to a person under the age of 16 years, as follows:353
•
•
•

353

the threshold for imprisonment is increased from 2 years to 2 years and 6 months;
if the amount of the drug is not less than the commercial quantity (ie trafficking), the penalty
threshold is increased, to a fine of $420,000 or 25 years imprisonment, or both; and
if a pecuniary penalty is imposed, an the penalty threshold is increased of 20%, for the term
of imprisonment or fine that could be imposed.

s 33AA.
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Table 4 Penalty thresholds (gms) for LSD offences
Jurisdiction

Provision

Possess with intent to sell/supply

Trafficking

Cth

Amt

0.002

2.0

(pure)

Penalty

25 yrs

life

NSW

Amt

0.003

0.5

Penalty

$10,000/2 yrs

$350,000/20 yrs

Vic

Amt

0.002

2.0

(Pure)

Penalty

$100,000/15 yrs

$250,000/25 yrs

Qld

SA

WA

Tas

Amt

0.004

0.4

Penalty

25 yrs

(Schedule 4)

Amt

0.002

0.4

Penalty

$200,000/25 yrs

$500,000/life

Amt

0.002

0.01

Penalty

$100,000/25 yrs

Declared drug trafficker

Amt

0.004

Penalty

21 yrs

ACT

Amt

0.002

2.0

(Pure)

Penalty

$100,000/25 yrs

life

NT

Amt

0.002

0.1

Penalty

14 yrs

25 yrs

Table 4a
Jurisdiction
NSW

Comments

See below

<1.5

<0.3

<0.004 g optional
summary trial

<0.01

Special provisions, New South Wales
Amt (gms)

Penalty

“Small quantity”

Term

0.0008

$10,000/2 yrs

“Indictable quantity”

0.005

$200,000/15 yrs

2.0

$500,000/life

“Large commercial quantity”

The Drug Misuse and Trafficking Act 1985 (NSW) provides that an additional penalties where a
person 18 years of age or older is convicted of supplying a prohibited drug (other than cannabis
leaf) to a person under the age of 16 years, as follows:354
•
•
•

354

the threshold for imprisonment is increased from 2 years to 2 years and 6 months;
if the amount of the drug is not less than the commercial quantity (ie trafficking), the penalty
threshold is increased, to a fine of $420,000 or 25 years imprisonment, or both; and
if a pecuniary penalty is imposed, an the penalty threshold is increased of 20%, for the term
of imprisonment or fine that could be imposed.

s 33AA.
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Table 5 Penalty thresholds (gms) for ecstasy offences
Jurisdiction

Provision

Possess with intent to sell/supply

Trafficking

Cth

Amt

0.05

500

(pure)

Penalty

25 yrs

life

NSW

Amt

0.75

125

Penalty

$200,000/15 yrs

$500,000/life

Vic

Amt

0.5

500

(Pure)

Penalty

$100,000/15 yrs

$250,000/25 yrs

Qld

SA

WA

Tas

Amt

2

Penalty

20 yrs

Amt

0.5

Penalty

$200,000/25 yrs ???

Amt

2.0

28.0

Penalty

$100,000/25 yrs

Declared drug trafficker

Amt

0.5

Penalty

21 yrs

ACT

Amt

0.5

500

(Pure)

Penalty

$100,000/25 yrs

life

NT

Amt

0.5

25

Penalty

$10,000/5 yrs

14 yrs

Table 5a
Jurisdiction
NSW

Comments

See below

<1.5

<6.0 g optional summary
trial

<25.0

Special provisions, New South Wales
Amt (gms)

Penalty

“Small quantity”

Term

0.25

$10,000/2 yrs

“Indictable quantity”

1.25

$350,000/20 yrs

“Large commercial quantity”

500

$500,000/life

The Drug Misuse and Trafficking Act 1985 (NSW) provides that an additional penalties where a
person 18 years of age or older is convicted of supplying a prohibited drug (other than cannabis
leaf) to a person under the age of 16 years, as follows:355
•
•
•

355

the threshold for imprisonment is increased from 2 years to 2 years and 6 months;
if the amount of the drug is not less than the commercial quantity (ie trafficking), the penalty
threshold is increased, to a fine of $420,000 or 25 years imprisonment, or both; and
if a pecuniary penalty is imposed, an the penalty threshold is increased of 20%, for the term
of imprisonment or fine that could be imposed.

s 33AA.
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Table 6 Penalty thresholds (gms) for cannabis offences
Jurisdiction
Cth

NSW

Vic

Qld

SA

WA

356

Type of
cannabis

Possess with intent to sell/supply

Trafficking

Comments

leaf

100

100 kg

See below

plants

-

oil

2.0

resin

20.0

penalty

10 yrs

life

leaf

300

25 kg

plants

50 plants

250 plants

oil

5.0

500

resin

30.0

2.5 kg

penalty

$200,000/10 yrs

$350,000/15 yrs

leaf

250

100 kg

plants

-

-

oil

-

resin

-

-

penalty

$100,000/15 yrs

$250,000/25 yrs

leaf

500 356

-

plants

-

-

oil

-

-

resin

-

-

penalty

20 yrs

-

leaf

100

10 kg

plants

10 plants

100 plants

oil

2.0

300g

resin

20.0

2.5 kg

penalty

$2,000/2 yrs

$500,000/25 yrs

leaf

100

3 kg

plants

25 plants

250 plants

oil

-

-

resin

20.0

100

other

80 cigarettes

-

penalty

$20,000/10 yrs

Declared drug trafficker

If plants weigh less than 500g, then threshold 100 plants.
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Table 6 (contd)

Jurisdiction

Penalty thresholds (gms) for cannabis
offences

Type of
cannabis

Possess with intent to sell/supply

Tas

leaf

40 prep, 25.0

plants

5 plants

oil

-

resin

5.0

penalty

21 yrs

leaf

100

ACT

Trafficking

Comments

100 kg

plants
oil

2.0

2 kg

resin

20.0

50 kg

penalty

$20,000/10 yrs

life

NT

Table 6a

leaf

50.0

500

plants

5 plants

20 plants

oil

1.0

25.0
100

resin

10.0

seeds

10.0

100

Penalty

$10,000/5 yrs

14 yrs

Special provisions, New South Wales & Commonwealth

Jurisdiction
Cth

Type
leaf
plants
oil
resin
Penalty

NSW

leaf
plants
oil
resin
Penalty

Small quantity

Indictable
quantity

Large commercial
quantity

<100.0

-

-

-

-

-

<2.0

2 kg

-

<20.0 g

50 kg

-

2 yrs

life

30.0

1 kg

100 kg

5 plants

50 plants

1,000 plants

2.0

10.0

3 kg

5.0

90.0

10 kg

$10,000/2 yrs

$200,000/10 yrs

$500,000/20 yrs
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Individuals and organisations who made
written submissions
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List of submissions received
Australian Democrats, WA Division
Australian Family Association
Australian Family Association, WA Branch
Australian Medical Association, WA Branch
Australian Medical Procedures Research Foundation
Australian National Council on AIDS and Related Diseases
Babbage, Jack
Barrett, Margaret & David
Barrows Foundation
Bellemore, Jane
Bentley Support Group of Carers for the Mentally Ill
Benz, A
Berbatis CG, Sunderland VB (School of Pharmacy, Curtin University)
Blaskett, Jackie
Bloor, Cindy
Boam, Peter S
Booth, Barbara
Boylen, Robert
Bruce, J
Byng, George
Byrne, Peter and Lynne
Cable, Mark and Sue
Calcott, Audrey
Christian Democratic Party (WA) Inc
Citizen's Against Crime Association (Inc)
Citizens Electoral Council of Australia
Clarke, D
Community Action Legislation Lobby
Court Diversion Service
Cranley, Pat
Croasdale, James
Dear, Robyn
Douglas, Chris
Dowling, Dean
Down, RL
Edwards, Barry
Farrell, Peter J
Fawcett, MV
Fenner, John
Fletcher-Hughes, Penni
Gent, Elizabeth
Greenwood, Jane
Grosvenor, IH
Hainsworth, Frederick Richard
Hawley, Peter
Health Promotions Services Branch, Health Department of WA
Heath, James David
Herlihy, Astrid
Heron, Mary
Hewitt, Johnny Edward
Hoare, Nick and Debbie
Hulse, Gary
Jackson, Sari
Jacobsen, Allen
Johns, M
Kate Orr & Associates
Kenneison, CJ
Kenneth, Leslie A
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Learning & Attentional Disorders Society of WA Inc
Lidington, Dennis
Life Education WA (Inc)
Ligtermoet, Henny
Loftus, BK
Longdon, Mary
Mann, Jenny
Marovac, Halko and Lorraine
Martin, Gloria
Martley, George & Isobel
Masters, Bernie MLA
McKay, John H
Millar, MJ
Moran, Sandy
Mottram, Allan
Mullins, Geraldine
Mummery, Malcolm
Munns, Seta
Narconon Drug Rehabilitation & Education Services of WA
National Centre for Research into the Prevention of Drug Abuse (Curtin University)
National Council of Women of WA Inc Ltd
O'Donnell, Tony
O'Gorman, Betty
Orya, JA
Parkhill, Jane
Perth City Mission
Price, David
Prisoners Advisory Support Services of WA
Pugsley, Ray
Quigley, Dr Allan
Ravlich, Denis
Reid, Judith
Robertson, Donald
Russell-Brown, Graeme J
Sartar, John
Seares, Margaret
Sexual Health Program, Diseases Control Services, Health Department of WA
Shenton, Michael
Shields, Jayde
Slack, Charles
Small, Clive
Smith, Yuthika
Stay Alive Australia
Taylor, Norah
Thamkrabok Foundation
Traylen, Ian
Troughton, Ron
Tweedy, M
Victory Over Illegal Drugs
WA Alcohol and Drug Authority
WA Association for Mental Health Inc
WA Police Service
WA Small Business & Enterprise Association Inc
WA Substances Users Association
Williams, Barbara
Woman's Christian Temperance Union of WA Inc
Youth Affairs Council of WA
Youth Services of the Uniting Church
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Relations with needle & syringe programs
The AIDS Council of WA and the Aboriginal Medical Service provide a service to intravenous
drug users by using two mobile facilities to exchange needles and syringes and injecting equipment.
This service is a harm reduction approach to reduce the spread of blood borne diseases within the
community.
The WA police service has an agreement with the needle exchange and methadone dispensing
service that police officers refrain, wherever possible, from maintaining their presence in the
proximity of these units, unless operational needs dictate otherwise.
In the past police have been known to target the clients of needle and syringe exchange units.
This practice is not a recommended drug law enforcement strategy and has the potential for
adverse health consequences for the users and the community at large.
Police officers are also required to use their discretion with regards to treatment agencies for
alcohol and other drugs.
MF Bourke
A/Inspector
Alcohol & Drug Coordinator Unit
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Crime Stoppers: reward amount determination
Drug offences

Exchange rate
1 point
$100
10 points
$1,000
Points awarded are based on statutory penalties. All reward payments are to be authorised by the
Board of Directors of Crime Stoppers Western Australia Limited. In special cases, reward
payments may be made prior to but will be ratified at the following board meeting.
Maximum reward payment = $1,000.00 and will be determined by using the most substantive
offence.
Sell or supply or possession with intent to sell or supply (3 kg or more cannabis, 100 gms resin, 28 gms
amphetamines, 28 gms heroin, 28 gms ecstasy, 28 gms cocaine 0.01 gms LSD)357

7 pts

Cultivate cannabis (250 or more plants)

Sell or supply or possession with intent to sell or supply (more than 2 gms
heroin/amphetamines/ecstasy/cocaine, 0.002 gms LSD/20 gms cannabis resin/100 gms cannabis or 80
cigarettes containing cannabis)

6 pts

Cultivate cannabis with intent to sell/supply (between 100 & 250 plants)

Sell or supply or possession with intent to sell or supply (less than 2 grams
heroin/amphetamines/ecstasy/cocaine/0.002 gms LSD/20 gms cannabis resin/100 gms cannabis but more than
50 gms or 80 cigarettes containing cannabis)

4 pts

Cultivate cannabis with or without intent to sell or supply (between 25 & 100 plants)

3 pts

Possess cannabis with intent to sell or supply (up to 50 gms cannabis)

Simple possession of drugs other than cannabis

2 pts

Simple possession of cannabis

1 pt

Possession of implements
Simple cultivation of cannabis (less than 25 plants)

Number of persons charged
2-4

0.5 points

5-8

1.0 points

9-15

2.0 points

15+

3.0 points

Number of charges
2-5

0.5 points

6-10

1.0 points

10+

2.0 points

357

Note: These are charges that can only be dealt with on an indictment - Sections 6(1) & 7(1) and Schedules
VII & VIII MDA.
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Police Regulations 1979
Provisions relating to behaviour

402.

Every member or cadet shall -

(a)

devote himself exclusively and zealously to the discharge of his duties during his hours of
duty;

(b)

behave at all times with courtesy to the public and every member or cadet, and give
prompt attention to all reasonable requirements of the public;

(c)

obey promptly all lawful instructions given by any member under whose control or
supervision he is placed and, where necessary, act on his own initiative;

(d)

promptly and correctly carry out all duties appertaining to his office, or any other duty he
is lawfully directed to perform; and

(e)

in due course and at proper times comply with, and give effect to, all enactments,
regulations, rules, orders and administrative instructions made or issued for his guidance in
the performance of his duties.
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List of common drug names
Cannabis

Cannabis is commonly known as Green, Dope, Bob Hope, leaf, Weed, Afghan, Ace, Acapulco
gold, Hemp, Indian Hemp, Joints, Hooch, Honey (hash oil), Mary or Mary Jane, Mull or Mullies,
Pot, Roach, Reefer, Shit (also refers to heroin), Skunk Weed, Sticks, Thai Sticks, Bar, Black Rock
or Black, Broccoli, Dak or Dakka, Gunja, Ganja, Gangster, Grass, Hash, Hash Oil.
Heroin

Heroin is commonly known as Smack, Harry, Hammer, Big Harry, Black Tar, Captain Jack,
China White, Chinese H, Crank, Dragon or Dragon Powder, Dust, Elephant, Gear, Horse, Joy
Powder, Junk, Mexican Brown, Pink Rock, White Rock, Poison, Pure, Scag, Scat, Schoolboy,
Shit, Vitamin H, White or White Dynamite.
Ecstasy

Ecstasy is commonly known as E, Ecky, Echo, Eck, Big Brown, Adam, Burgers, Disco Biscuits,
Doves, Fantasia, Grey Biscuits, Hamburgers, Hug Drug, Love or Love Drug, New Yorkers, Ones,
Orbit, Pink Studs, Pink Doves, White Doves, Whizz Bombs.
Cocaine

Cocaine is commonly known as C, Coke, Blow Horse or Blow, Coca Puffs, Coca Taste, Cola,
Crack (USA mainly), Fireball (also refers to heroin), Flake (refers to pure cocaine), Pasta, Pepsi,
Snow, Speedball (mixture heroin & cocaine), The Real Thing, Toot, Vitamin C.
LSD

LSD is more commonly known as Acid, Ace, Blotter, Canadian Black, Blue Star, Cubes, Dots, L,
Microdots, Mr Bill, Orange Barrels, Paper Mushrooms, Pink Floyds, Purple Pyramids, Pyramid,
Red Dragons, Smiley or Smiley Faces, Tabs, Tables and Chairs, Tickets, Trips, Wedges.
Amphetamines

Amphetamine is commonly known as Speed, A, Crank (also refers to heroin), Crystal, Dragon’s
Blood, Fast, Goey, Go, Go Fast, Ice, Lou Reed, Meth (refers methylamphetamine), Purple Hearts,
Quick, Speedas, Vitamin A, Zip.
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Selected list of major inquiries
Senate Select Committee on Drug Trafficking and Drug Abuse (1971) [Marriott report].
Western Australia Honorary Royal Commission (1973) [Williams inquiry]. This inquiry examined
the need for a separate statutory organisation (the ADA) to provide treatment services, develop
drug prevention programs and undertake research into drug use in Western Australia.
Senate Standing Committee on Health and Welfare (1975) [Brown report]. This was a follow-up
to the 1971 Marriott inquiry.
Senate Standing Committee on Social Welfare (1977) [Baume inquiry]. This committee
investigated the use of alcohol, tobacco, prescription drugs and marijuana.
New South Wales Joint Parliamentary Committee Upon Drugs (1978) [Durick inquiry]. The
Committee examined the extent of drug problems and reviewed the performance of drug
treatment programs in New South Wales.
New South Wales Royal Commission into Drug Trafficking (1979) [Woodward inquiry]. The
inquiry was sparked by the disappearance of Donald Mackay in Griffith due to his revelations
about large scale marijuana growing in the Riverina area.
South Australian Royal Commission into the Non-Medical Use of Drugs (1979) [Sackville
inquiry]. This inquiry adopted a ‘big picture’ approach, i.e. policy issues from drug use. A hallmark
of this inquiry was its sponsorship of well researched studies and careful examination of the social
consequences of licit and illicit drug use in South Australia.
Australian Royal Commission of Inquiry into Drugs (1980) [Williams inquiry]. A comprehensive
inquiry which involved the Federal, Queensland, Victoria, Tasmanian and Western Australian
governments and investigated a large number of matters concerned with drug trafficking, eg
activities of the ‘Mr Asia’ syndicate.
Senate Standing Committee on Social Welfare (1981) [Walters inquiry]. It undertook a detailed
analysis of the use of prescription drugs in Australia.
Royal Commission into Drug Trafficking (1982) [Stewart inquiry]. This was a joint inquiry of the
New South Wales, Victorian, Queensland and Federal governments.
Royal Commission into the Activities of the Federated Ship Painters and Dockers Union (1982)
[Costigan inquiry]. This far ranging inquiry uncovered links between the union and criminal groups
involved in heroin and other drug trafficking.
Western Australian Select Committee Inquiry (1984) [Hill inquiry]. Reviewed treatment services
in Western Australia, in particular the relationship between the statutory and non government
services and training and educational programs for health and welfare workers.
Report on the Non-Government Drug and Alcohol Services System (1985) [Lansley Hayes and
Storer report]. Investigated non-government drug treatment agencies in New South Wales with
the object of demonstrating ‘the special characteristics and attributes of the non-government
services system.’
Committee of Review into Drug and Alcohol Services in New South Wales (1985) [Kerr report].
Was concerned with the apportionment of funding between government and non government
treatment services, policy questions of the availability of alcohol and other licit drugs, and of
means to increase the effectiveness of programs.
Joint Parliamentary Committee on the National Crime Authority (1989) [Cleeland inquiry].
Investigated the policy consequences associated with the prohibition of drugs in Australia.
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Select Committee Inquiring into the National HIV/AIDS Strategy White Paper (1990). [Watson
report]. The Select Committee of the Legislative Assembly of the WA Parliament considered
responses that should be taken at the State level in response to the issues outlined in the
Commonwealth’s White Paper. In the section concerned with injecting drug use changes were
recommended to the laws applicable to injecting drug users. Changes were also recommended for
non custodial sentences for those convicted of minor drug offences.
Select Committee Inquiring into HIV, Illegal Drugs and Prostitution (1991) [Moore inquiry]. This
Select Committee was established to investigate a range of issues involving high risk practices
involving sex workers, including specific issues concerning injecting drug using sex workers.
National Centre for Epidemiology and Population Health (1991) [Bammer report]. This report
was established as a result of investigations undertaken by the ACT’s Select Committee into drug
and other health concerns related to HIV under the chairmanship of Michael Moore. Over the
following six years a series of research papers were published as part of the consultative process to
identify a wide range of legal, ethical and economic issues if a heroin trial were to be established in
the ACT. Whilst support was obtained from a number of State governments in the earlier part of
1997 to establish a multi stage trial this did not proceed as the necessary Federal approvals were
not obtained in July 1997.
Criminal Justice Commission (1994) This investigation involved an examination of the social and
legal issues related to the use cannabis. The report includes an economic analysis of the cannabis
market in Queensland.
National Task Force on Cannabis (1994) The Task Force engaged a number of groups of
practitioners to review published research dealing with five broad areas. These involved the health
and psychological effects of cannabis (including chronic use); various legislative options available
for regulating cannabis; patterns of cannabis use; public perceptions of cannabis legislation and the
public perceptions of health and psychological consequences of cananbis use. The results of the
inquiry were published as NCADA Monographs numbers 25 to 29.
Select Committee on the Control and Illegal Use of Drugs of Dependence (1995) [Pickles and
Pfitzner inquiry]. This committee examined a number of matters, trends in the abuse of
prescription drugs and heroin and the operation of the South Australian cannabis expiation notice
scheme.
Task Force on Drug Abuse (1995) [Daube inquiry]. The Task Force was commissioned by the
Premier of Western Australia and as a consequence of its deliberations provided a blueprint that
encompassed a range of areas, including changes in the delivery of services, the expansion on
education and related preventive activities and the encouragement of greater activism by
community groups in responding to social problems at a local level to discourage drug use.
Victorian Premier’s Drug Advisory Council (1996) [Pennington inquiry]. This inquiry dealt with a
large range of issues and proposed wide ranging reforms concerned with education, community
development, treatment etc. Following the implementation of most reforms (with the exception
of the proposed decriminalisation of the personal use of cannabis), a Select Parliamentary
Committee formed to oversee the implementation of the major recommendations. It is
understood the Committee has intensively examined a number of matters and will report back to
the Victorian parliament as part of an ongoing process of reform in that State.
Royal Commission into the New South Wales Police Service (1997) [Wood Royal Commission].
The Royal Commission was set up to determine reforms required to enable the NSW police
service to improve their competence and integrity in being able to properly deal with serious
crime associated with areas such as prostitution, gaming and racing, liquor licensing and illicit
drugs. Areas relating to illicit drugs covered in the first report of the Royal Commission starkly
illustrate the formidable difficulties police may experience in being able to properly enforce drug
laws. The report provides a comprehensive reform agenda involving a large number of measures
concerned with the NSW police service, such as training and management, as well as other options
for resolving deficiencies through administrative as well as legislative change.
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358

The recommendation numbers below are the same as those used in the Summary of Recommendations
published by the Wood Royal Commission.
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Selected recommendations endorsed by the Select Committee
Chapter 2 - Policing responsibilities in NSW
Drug law enforcement

3. guidelines be published by the Service in conjunction with the Department of Health, setting
out the basis on which the policing of the Needle and Syringe Exchange Program, the Methadone
Maintenance Program and similar public health initiatives should occur (paras. 2.23 - 2.25).
4. strategies be undertaken to increase public awareness of the problems of drug abuse, for the
establishment of public detoxification and rehabilitation units, for greater availability of
methadone, and street counselling and assistance for young users (para. 2.27).
5. Steps be taken to establish a national summit or commission, involving a wide range of experts
and community interests, to address the problems of drug supply and use and the rehabilitation of
drug users on a national basis (para. 2.26).
7. consideration be given to amending the Drug Misuse and Trafficking Act 1985 to create an
offence where a person engaged in more than a certain number of acts of supply of a prohibited
drug could be dealt with on indictment for an offence of 'engaging in the commercial supply of
drugs' even though the quantity of drugs involved did not exceed in total the prescribed
commercial quantity or was unknown (paras. 2.31 - 2.33).
Chapter 3 - Transforming the NSW Police Service
Education training and development
Recruit training

26. There be a restructure of recruit training to introduce a requirement for an entry qualification
dependent on an externally acquired tertiary degree or diploma in an approved course followed by
skills training delivered at the Police Academy supplemented by field training coordinated and
controlled by the Academy (para. 3.151).359
27. Consideration be given to a scholarship scheme for selected students to assist them to acquire
the external academic qualification (para. 3.156).
28. recruitment and remuneration of student police officers be deferred until the skills training
phase (para. 3.156).
29. Civilian educators be given a more prominent role in such training (para. 3.154).
Continuing education and career development

30. A review be undertaken of all existing courses (and of PREP) for their content and quality
(paras. 3.150 & 3.159).
31. The proposal for distance education through TAFE colleges be implemented (para. 3.163).
32. steps be taken to monitor the quality of the mandatory Continuing Police Education
Program, and compliance with it (para. 3.163).
33. Civilian educators be involved in such further training for all matters not involving specialist
policing skills (para. 3.152).
Legal services

63. It is appropriate to retain the Office of the Solicitor for the Police Service to conduct noncontentious matters. Some former police prosecutors may be assigned to regions to provide legal
359

The Select Committee favours the proposed colocation of the Police Academy from its present site at
Maylands to Edith Cowan University’s Joondalup campus.
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advice. Otherwise, all work of a contentious nature or involving disciplinary proceedings should be
referred to the Office of the Crown Solicitor for carriage by that Office (para. 3.295 & 3.299).
64. The responsibility for all prosecutions be progressively transferred to the Office of the
Director of Public Prosecutions (para. 3.318).
65. Such transfer to be coordinated by the Director of Public Prosecutions.
66. Arrangements be made to preserve the careers of police prosecutors by retraining and
redeployment, or by assignment to regions as legal advisers, or by their integration into multidisciplinary investigative teams, and to provide for redundancy for those who prefer to leave the
Service. Where police prosecutors are assigned to regions they should be answerable to the region
commander, and not seen as branch officers of the Solicitor for the Service (para. 3.321).
Chapter 7 - Integrity measures (I) criminal investigations
External informant management and rewards

120. all officers who are potentially involved in the management of informants must be trained in
the procedures required under the Informant Management manual, and in the dangers associated
with informants (para. 7.55).
121. Failure to comply with informant management procedures lead to prompt management
action or dismissal where the Commissioner cannot be satisfied that an association with a known
criminal is maintained for proper policing reasons (para. 7.55).
122. The informant management system be carefully monitored and reviewed regularly (para.
7.55).
123. It be emphasised to supervisors and senior supervisors through training and specific
statement in the Manual that its success depends on their reviews and that they are personally
responsible and accountable for any failure to carry out this task effectively (para. 7.56).
124. Provision should be made for regular random audits to determine compliance by officers who
have an adequate security clearance and are sufficiently experienced to conduct a qualitative as
well as a systems-based review. This could be carried out by the Office of Internal Affairs or the
PIC (para. 7.56).
125. It be emphasised to police that non-compliance or lack of understanding of the Manual will
be regarded most unfavourably when assessing their integrity prior to promotion or transfer;
(para. 7.56).
126. The Service emphasise and re-emphasise through training and also on the job that (para.
7.57):
•
•
•
•
•
•
•

informants are resources of the Service not the individual case officer;
particular care must be exercised with pre-registration assessment;
every meeting with an informant must be properly recorded in detail;
case officers must maintain control in their relationships;
case officers must be wary of over-familiarity with informants;
only active and reliable informants should remain registered;
informants are not to be led in the belief that their status protects them from prosecution or
affords them special privileges;
• care must be taken when using informants of the opposite sex to the case officer, including
ensuring that meetings should take place only in the company of a second officer;
• there must be strict accountability for and recording of all rewards and benefits received by the
informant and no sharing of such rewards; and
• operational commanders must ensure their staff understand and comply with the informant
management procedures.
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127. Assistance from informants should be regarded as an aid to, rather than a substitute for,
traditional lines of investigation (para. 7.57).
Undercover operations

128. The introduction of legislation, along the lines of that proposed by the ICAC convened
Working Party, to regulate undercover operations and to provide an immunity from civil and
criminal liability to officers involved in approved controlled operations, subject to suitable
safeguards of the kind identified in this Report (paras. 7.76 - 7.79).
129. the development of guidelines for the use of long-term undercover operatives (para. 7.81).
130. The introduction of legislation to regularise the issue of false documents such as birth
certificates, drivers' licenses, passports and the like to support false identities, both of protected
witnesses and undercover operatives (para. 7.79).
Electronic surveillance

131. A systematic and comprehensive review of legislation and procedures regulating the use of
telephone intercepts. The review should be conducted at Commonwealth level with input from all
agencies interested in the use of intercept powers (para. 7.90) and should give consideration to:
• the inclusion of bail applications, proceedings for contempt, proceedings in Coroner's Courts,
proceedings for injunctive or declaratory relief arising out of an investigation by a relevant
agency, and proceedings for the recovery of proceeds of crime under the Drug Misuse (Civil
Proceedings) Act 1990 within the definition of 'exempt proceedings' under the
Telecommunications (Interception) Act 1979 (Cth) (para. 7.91);
• the devolution by the Commonwealth of appropriate legislative and administrative
responsibility for telephone intercepts from the Commonwealth to the States (para. 7.98);
• an effective and workable regime for the continuous monitoring of advances in technology
that can prevent their introduction until suitable capacity for intervention is established and
that ensures timely and proper amendment of the Telecommunications (Interception) Act
1979 to meet any such advance and current needs (para. 7.95); and
• re-examination of the current funding model with a view to requiring carriers, as part of their
licence conditions to provide at their own cost, interception capability on telecommunications
services which they wish to introduce (para. 7.97).
132. Amendment of the Listening Devices Act 1984 in the ways outlined in para. 7.99 in order to
overcome administrative and technical difficulties and to assist in the pursuit of law enforcement.
133. A judicial warrant scheme similar to that established by the Listening Devices Act 1984,
authorising the use and installation of video devices in private places and entry onto premises to
facilitate the same (para. 7.103).
134. A judicial warrant scheme similar to that established by the Listening Devices Act 1984
authorising the use and installation of tracking devices and entry onto private premises to
facilitate same (para. 7.108).
Information management

140. attention by the Service, as a high priority, to the introduction of a coordinated and userfriendly Service-wide information management system, paying particular attention to
administrative and management systems, as well as those systems which support operational
policing and criminal investigations; and to all aspects of storage, use and disposal (paras. 7.190 7. 192).
141. An education program to make all staff aware of the importance of good information
management (para. 7.192).
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142. The development of information management expertise as a career opportunity (para.
7.192).
143. The development of a more reliable and useable criminal histories system (paras. 7.182 7.184).
Police assistance in sentencing proceedings

144. the introduction of a system to monitor, through the audit of the Informant Management
Manual, compliance with the provisions governing the issue of letters of assistance (para. 7.198).
145. Amendment of the Commissioner's instructions to cover those cases where a police officer
gives evidence without a subpoena (para. 7.200).
146. the establishment of a protocol for notification to the Office of Internal Affairs when a
police officer gives evidence in cross-examination which if given in chief would fall within the
Manual or Commissioner's instructions (paras. 7.201 & 7.202).
Review of prosecutions

150. the establishment of Prosecution Review Committees within each region and within the
Specialist Operations command to review major prosecutions which have failed in circumstances
suggestive of serious police incompetence or malpractice, including cases where judicial criticism is
made of the integrity and conduct of the police concerned, or where the ODPP delivers an
adverse report on the quality of the police investigation, cooperation or conduct (para. 7.221).
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Text of Surveillance Devices Bill 1997
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Second reading speech by Hon Minister for Police
Under current Western Australian law, an important tool available to police and other law
enforcement agencies in the fight against organised and serious crime is the use of listening
devices authorised under the Listening Devices Act 1978. Primarily the current legislation allows
police officers to use listening devices to monitor and record conversations and use evidence
gained thereby in criminal prosecutions.
In 1987 a Committee was set up to review the Listening Devices Act of 1978 with a view to
legislative change. Several major problems were identified in that review and since:
•

the Act has not kept pace with new technology - optical surveillance devices (such as video
cameras) and tracking devices are not covered by the Act;

•

police are unable to enter premises to install devices in the absence of an express provision this problem was highlighted in 1994 by the High Court’s decision in Coco v R;

•

only the use, and not the installation, of an illegal device is penalised;

•

the penalties for unlawful use of devices are inadequate; and

•

the National Crime Authority cannot use listening devices.

The Committee to Review the Listening Devices Act 1978 recommended many changes to the
Act. These changes have been incorporated into the Surveillance Devices Bill together with other
provisions necessitated by new developments which have arisen since the Committee submitted its
report, for example, the reconstituted Anti Corruption Commission has been given authority to
use devices. The Bill has been arrived at following extensive consultation. The need for this did
not escape the government as it is recognised that unless the legislation was carefully constructed
undue intrusion into people’s private lives could occur.
The basic form of the Bill is to prohibit covert and intrusive surveillance of private activities and
private conversations by anyone except those sanctioned by judicial authority, and then only
subject to certain conditions. Private activities and private conversations have been defined as
those activities and conversations carried on in circumstances that may reasonably be taken to
indicate that any of the parties desires it to be observed or listened to only by themselves. In that
way, the Bill successfully balances the individual’s right to privacy with the need for law
enforcement officials to use intrusive methods to detect the commission of offences.
The Bill makes it clear that activities and conversations carried on in circumstances in which the
parties ought reasonably to expect that they may be observed or overheard are not considered
private. It is envisaged that generally activities carried on outside a building would not be
considered private. For this reason, journalists and private investigators will be able to continue to
undertake their lawful duties without fear of breaching the Bill. Additionally it is not intended to
prevent law enforcement officers from using binoculars, telescopes and similar devices to observe
suspected illegal covert activity in field situations. For example, fisheries officers observing
marron poachers at night on Wellington Dam. Even though these persons being observed are
attempting to conceal their activity, such illegal fisherpeople ought reasonably to suspect that
their activities may be observed.
Further, where a sign is present warning persons that their conversations may be taped, or that
their activities may be filmed, these conversations and activities would not be considered private
under the new legislation as parties could not then reasonably expect them to be so. This allows,
for example, police and prison officials to survey lock ups and prison buildings, and shopkeepers
to film their staff at work.
Surveillance devices are dealt with in three categories in the Bill - listening devices, optical
surveillance devices and tracking devices.
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In relation to listening devices, the Bill provides that it is an offence for a person to use such a
device to record a private conversation to which they are not a party and, if they are a party, it is
an offence to record a conversation unless certain consent requirements are satisfied. Exemptions
are provided for the police, Anti Corruption Commission and National Crime Authority acting
under warrant or emergency authorisation, officers acting under any Act of the Commonwealth
and where a private activity is heard unintentionally.
The Bill also prohibits the use of optical surveillance devices to record or observe private
activities to which the person is not a party. Where the person is a party to the activity, the Bill
prohibits recording unless certain consent requirements are satisfied. Exemptions are again
provided for the police, Anti Corruption Commission and National Crime Authority acting under
warrant or emergency authorisation, officers acting under any Act of the Commonwealth and
where a private activity is seen unintentionally.
The Bill provides that a person must not use a tracking device to determine the geographical
location of a person or object without consent. Exemptions are created for the police, the
National Crime Authority and the Anti Corruption Commission where acting under warrant or
emergency authorisation, and officers acting under any Act of the Commonwealth.
The Bill regulates the circumstances in which publication or communication of records and
reports of private conversations and private activities gained by the use of surveillance devices
can take place. The provisions ensure that individuals’ rights to privacy are protected.
Jurisdiction to grant warrants for surveillance devices is divided between magistrates and judges.
Judges have jurisdiction over all surveillance devices, whereas magistrates only have jurisdiction
with respect to tracking devices.
Applications for warrants may be made by a member of the police service, an Anti Corruption
Commission officer or a member of the staff of the National Crime Authority. An application
may be made to obtain a warrant on behalf of another law enforcement officer, for example,
interstate police and the Fisheries Department.
A court may only issue a warrant for a surveillance device if it is satisfied that there are reasonable
grounds for believing that:
• an offence has been or is likely to be committed; and
• the use of the device would be likely to assist an investigation into that offence or suspected
offence or enable evidence to be obtained.
The court must also consider a range of other matters, such as the nature of the offence, the
extent to which the privacy of any person may be affected, the value of the information which
may be obtained and the public interest. There is provision in the Bill for authority to be given
for the use of more than one type of device in a single warrant. To further guard the privacy of
individuals, the Bill ensures that applications for warrants are not heard in open court and that
records produced as a result of an application for a warrant cannot be disclosed except by the
direction of the Court.
Warrants issued under the Bill will specify that where practicable, the surveillance devices should
be retrieved or rendered inoperable during the period that the warrant is in force.
In an emergency situation, it may not be possible for police to obtain a warrant to use a
surveillance device, for example, where police are faced with a siege situation, hostage crisis or
where a drug offence is about to be committed.
In such a case, a very senior police officer, the chairman or any two members of the Anti
Corruption Commission or a person authorised for the purpose by the chairperson of the National
Crime Authority may give authorisation to use a device. If a person uses a surveillance device
under an emergency authorisation they must deliver a report to a judge detailing the use of that
device. The judge then has the power to order that records obtained by use of a surveillance device
be brought before the Court and may also direct that surveillance cease immediately.
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The Bill creates offences and provides penalties for:
•
•
•
•
•

the unlawful use, installation or maintenance of surveillance devices;
the unlawful communication or publication of private conversations or private activities;
the possession of a surveillance device for unlawful use;
the unlawful removal or retrieval of a surveillance device; and
the failure to report the discovery of a surveillance device to the police.

In each case the penalties are the same - a $5,000 fine and imprisonment for 12 months in the
case of an individual and a fine of $50,000 in the case of a corporation. In addition to the
penalties provided, the Court may order the forfeiture of surveillance devices used and records
obtained by the use of a surveillance device.
To assist with the enforcement of the prohibition against possession of a surveillance device for
unlawful use, police have been given a power to search persons, premises and vehicles.
The Commissioner of Police and the Chairperson of the National Crime Authority will be
required to furnish annual reports to the Minister on the use of surveillance devices in this State.
In the case of the Anti Corruption Commission, reports will be furnished to the Attorney General.
These reports will be tabled in Parliament.
Members of the Australian Federal Police, the Australian Security Intelligence Organisation and
the Australian Customs Service have not been included within the scope of the Bill. In fact, a
clause has been inserted to exclude these agencies so that, as a temporary measure, the status quo
is maintained. That is, the Commonwealth agencies will be afforded no powers under the Bill and
will not be liable for any actions that constitute offences under it. The repeal of this clause will be
considered after a period of 12 months during which time it is anticipated that the
Commonwealth government will create legislation that complements the Bill. The obvious reason
for considering the repeal of the clause is that it is desirable that all law enforcement officers
operating within the State should be subject to the same constraints and prohibitions.
The Surveillance Devices Bill will greatly assist police and other law enforcement agencies in the
detection and prosecution of offences through the use of surveillance devices. The Bill also
provides restrictions on the use of surveillance devices in the interests of the privacy of citizens
of this State.
I commend the Bill to the House.
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Text of Surveillance Devices Bill 1997

Surveillance Devices Bill 1997
ARRANGEMENT
PART 1 - PRELIMINARY
1.
2.
3.
4.

Short title
Commencement
Interpretation
Application
PART 2 - REGULATION OF INSTALLATION AND USE OF SURVEILLANCE DEVICES

5.
6.
7.
8.

Regulation of use, installation and maintenance of listening devices
Regulation of use, installation and maintenance of optical surveillance devices
Regulation of use, installation and maintenance of tracking devices
Technical assistance
PART 3 - RESTRICTION ON PUBLICATION OR
COMMUNICATION OF PRIVATE CONVERSATIONS
AND ACTIVITIES

9.
10.
11.

Prohibition of publication or communication of private conversations or activities
Admissibility in criminal proceedings of information inadvertently obtained
Presumption as to evidence obtained under warrant or emergency authorization
PART 4 - WARRANTS AND EMERGENCY AUTHORIZATIONS
Division 1 - Judicial Warrants

12.
13.
14.
15.
16.
17.
18.
19.

Interpretation of ``court''
Warrants for use etc. of surveillance devices
Warrants for maintenance and retrieval of certain tracking devices
Applications for warrants
Radio/telephone applications for warrants
Warrants issued following radio/telephone applications
Restriction on further radio/telephone applications
Extension of warrants
Division 2 - Emergency authorizations

20.
21.
22.

Emergency use of surveillance devices
Emergency authorizations
Retrieval of surveillance devices installed under emergency authorizations
Division 3 - Confidentiality

23.

Confidentiality
PART 5 - OFFENCES AND ENFORCEMENT PROVISIONS

24.
25.
26.
27.
28.

Possession of surveillance device for unlawful use
Unlawful removal or retrieval of surveillance device
Power to search
Report of finding surveillance device
Time limit for prosecutions
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29.
30.

Offences by bodies corporate
Forfeiture
PART 6 - MISCELLANEOUS

31.
32.
33.
34.

Dealing with records obtained by surveillance devices
Exemption from personal liability
Annual reports
Regulations
PART 7 - REPEAL AND AMENDMENT OF ACTS

35.
36.

Repeal and transitional
Amendment of Evidence Act 1906

SURVEILLANCE DEVICES BILL 1997
A BILL FOR

AN ACT to regulate the use of listening devices in respect of private conversations,
optical surveillance devices in respect of private activities, and tracking devices in
respect of the location of persons and objects, to repeal and replace the Listening
Devices Act 1978, to amend the Evidence Act 1906 with regard to transcripts of
recordings, and for connected purposes.
The Parliament of Western Australia enacts as follows:
PART 1 - PRELIMINARY
Short title
1. This Act may be cited as the Surveillance Devices Act 1997.
Commencement
2. This Act comes into operation on such day as is, or days as are respectively, fixed by
proclamation.
Interpretation
3. (1)In this Act, unless the contrary intention appears ``Anti-Corruption Commission'' means the Anti-Corruption Commission established
under the Anti-Corruption Commission Act 1988;
``Anti-Corruption Commission officer'' means an officer or other employee appointed
under section 6 (1) of the Anti-Corruption Commission Act 1988;
``Attorney General'' means the Attorney General of the State or, where there is a
vacancy in the office of Attorney General, the Minister for Justice of the State;

Interim Report Page - 347

Select Committee into Misuse of Drugs Act 1981
``authorized person'' means (a)

(b)

in the case of the police force of the State (i)

the Commissioner of Police;

(ii)

the Deputy Commissioner of Police; and

(iii)

an Assistant Commissioner of Police;

in the case of the Anti-Corruption Commission, an Anti-Corruption
Commission officer authorized for the purpose by (i)

the chairman; or

(ii)

2 members,

of that Commission; and
(c)

in the case of the National Crime Authority, a person authorized for the
purpose by the Chairperson of that Authority;

``building'' includes any structure;
``Chief Stipendiary Magistrate'' means the Chief Stipendiary Magistrate appointed
under the Stipendiary Magistrates Act 1957;
``composite emergency authorization'' means an emergency authorization issued under
Division 2 of Part 4 in respect of more than one kind of surveillance device or a
surveillance device that has more than one kind of function;
``composite warrant'' means a warrant issued under section 13 (10) or 22 (4) in respect of
more than one kind of surveillance device or a surveillance device that has more than
one kind of function;
``connected device'' means an instrument, apparatus, or equipment that is not a
surveillance device but is ancillary to the use or installation of a surveillance device
and is capable of being used directly or indirectly in connection with, as the result of,
or for the purposes of the commission of an offence under this Act;
``emergency authorization'' means an authorization issued by an authorized person to a
member of the police force of the State, an Anti-Corruption Commission officer or a
member of the staff of the National Crime Authority under section 21;
``external indictable drug offence'' means an offence under the law of a State (other
than Western Australia) or a Territory that corresponds to an offence of a kind
referred to in the definition of ``indictable drug offence'';
``indictable drug offence'' means an offence under section 6 (1), 7 (1), 33 (1) (a) or 33
(2) (a) of the Misuse of Drugs Act 1981;
``law enforcement officer'' means (a)

a member of the police force of the State or of another State or a Territory;

(b)

an Anti-Corruption Commission officer;
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(c)

a member of the staff of the National Crime Authority who is a member of the
Australian Federal Police or of the police force of a State or Territory;

(d)

a person who is a member of such other class of persons as is prescribed, being
persons who are officers or employees of a department, authority or agency of
the State or of another State or a Territory;

``listen to'' includes hear;
``listening device'' means any instrument, apparatus, equipment, or other device capable
of being used to record, monitor or listen to a private conversation or words spoken
to or by any person in private conversation, but does not include a hearing aid or
similar device used by a person with impaired hearing to overcome the impairment
and permit that person to hear only sounds ordinarily audible to the human ear;
``listening device warrant'' means a warrant issued under Part 4 by a Judge to authorize
the installation, use, maintenance, and retrieval of a listening device;
``maintain'', in relation to a surveillance device, includes adjust, repair, reposition, and
service;
``member of the staff of the National Crime Authority'' has the same meaning as is
given to ``member of the staff of the Authority'' in section 4 (1) of the National
Crime Authority Act 1984 of the Commonwealth;
``National Crime Authority'' means the National Crime Authority established under the
National Crime Authority Act 1984 of the Commonwealth;
``optical surveillance device'' means any instrument, apparatus, equipment, or other
device capable of being used to record visually or observe a private activity, but does
not include spectacles, contact lenses or a similar device used by a person with
impaired sight to overcome that impairment;
``optical surveillance device warrant'' means a warrant issued under Part 4 by a Judge to
authorize the installation, use, maintenance, and retrieval of an optical surveillance
device;
``party'' means (a)

in relation to a private conversation (i)
(ii)

a person by or to whom words are spoken in the course of the
conversation; or
a person who, with the express or implied consent of any of the persons
by or to whom words are spoken in the course of the conversation,
records, monitors or listens to those words;

and
(b)

in relation to a private activity (i)

a person who takes part in the activity; or

(ii)

a person who, with the express or implied consent of any of the persons
taking part in the activity, observes or records the activity;

``premises'' includes all or part of any land, building, aircraft or vehicle, and any place
whether built on or not;
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``principal party'' means (a)

in relation to a private conversation, a person by or to whom words are spoken
in the course of the conversation; and

(b)

in relation to a private activity, a person who takes part in the activity;

``private activity'' means any activity carried on in circumstances that may reasonably be
taken to indicate that any of the parties to the activity desires it to be observed only
by themselves, but does not include an activity carried on in any circumstances in
which the parties to the activity ought reasonably to expect that the activity may be
observed;
``private conversation'' means any conversation carried on in circumstances that may
reasonably be taken to indicate that any of the parties to the conversation desires it
to be listened to only by themselves, but does not include a conversation carried on in
any circumstances in which the parties to the conversation ought reasonably to
expect that the conversation may be overheard;
``record'', in relation to a private conversation, includes a statement prepared from such a
record and ``to record'' includes visual and sound recording;
``report'', in relation to a private conversation, includes a report of the substance, meaning
or purport of the conversation;
``surveillance device'' means a listening device, an optical surveillance device or a
tracking device;
``surveillance device (retrieval) warrant'' means a warrant issued under section 22 by a
Judge to authorize the retrieval of a surveillance device that has been attached or
installed in accordance with an emergency authorization issued under section 21;
``tracking device'' means any instrument, apparatus, equipment, or other device capable
of being used to determine the geographical location of a person or object;
``tracking device (maintenance/retrieval) warrant'' means a warrant issued under
section 14 to authorize the maintenance or retrieval or the maintenance and retrieval
of a tracking device or devices that have been attached or installed on a vehicle
situated in a public place by a person referred to in section 7 (2) (a);
``tracking device warrant'' means a warrant issued under Part 4 to authorize the
attachment, installation, use, maintenance and retrieval of a tracking device;
``vehicle'' includes a vessel;
``warrant'' means a warrant issued under Part 4.
(2) An instrument, apparatus, equipment, or other device is to be regarded for the purposes of this
Act as a listening device, an optical surveillance device, a tracking device, or more than one of
those devices, if it is capable of performing the function of such a device or devices as described in
the definitions in subsection (1).
Application
4. (1) Subject to subsection (2), this Act binds the Crown in right of the State and, so far as the
legislative power of the Parliament provides, in all its other capacities.
(2) This Act does not apply to the activities and operations of a prescribed Commonwealth
agency, instrumentality or body.
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PART 2 - REGULATION OF INSTALLATION AND USE OF SURVEILLANCE DEVICES
Regulation of use, installation and maintenance of listening devices
5. (1) Subject to subsections (2) and (3), a person shall not install, use, or maintain, or cause to be
installed, used, or maintained, a listening device (a)

to record, monitor, or listen to a private conversation to which that person is not a
party; or

(b)

to record a private conversation to which that person is a party.

Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

(2) Subsection (1) does not apply to (a)

the installation, use, or maintenance of a listening device in accordance with a
listening device warrant issued under Part 4;

(b)

the installation, use, or maintenance of a listening device in accordance with an
emergency authorization issued under Part 4;

(c)

the installation, use, or maintenance of a listening device in accordance with a law of
the Commonwealth; or

(d)

the use of a listening device resulting in the unintentional hearing of a private
conversation.

(3) Subsection (1) (b) does not apply to the installation, use, or maintenance of a listening device
by or on behalf of a person who is a party to a private conversation if (a)

that installation, use or maintenance is carried out in the course of that person's duty
as a law enforcement officer;

(b)

that installation, use or maintenance is carried out by that person as instructed or
authorized by a law enforcement officer in the course of an investigation into a
suspected criminal offence;

(c)

each principal party to the private conversation consents expressly or impliedly to
that installation, use, or maintenance; or

(d)

a principal party to the private conversation consents expressly or impliedly to that
installation, use, or maintenance and the installation, use, or maintenance is
reasonably necessary for the protection of the lawful interests of that principal party.

Regulation of use, installation and maintenance of optical surveillance devices
6. (1) Subject to subsections (2) and (3), a person shall not install, use, or maintain, or cause to be
installed, used, or maintained, an optical surveillance device (a)

to record visually or observe a private activity to which that person is not a party; or
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(b)

to record visually a private activity to which that person is a party.

Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

(2) Subsection (1) does not apply to (a)

the installation, use, or maintenance of an optical surveillance device in accordance
with a warrant issued under Part 4;

(b)

the installation, use, or maintenance of an optical surveillance device in accordance
with an emergency authorization issued under Part 4;

(c)

the installation, use, or maintenance of an optical surveillance device in accordance
with a law of the Commonwealth; or

(d)

the use of an optical surveillance device resulting in the unintentional recording or
observation of a private activity.

(3) Subsection (1) (b) does not apply to the installation, use, or maintenance of an optical
surveillance device by or on behalf of a person who is a party to a private activity if (a)

each principal party to the private activity consents expressly or impliedly to that
installation, use, or maintenance; or

(b)

a principal party to the private activity consents expressly or impliedly to that
installation, use, or maintenance and the installation, use, or maintenance is (i)

carried out in the course of that person's duty as a law enforcement officer;

(ii)

carried out by that person as instructed or authorized by a law enforcement
officer in the course of an investigation into a suspected criminal offence; or

(iii)

reasonably necessary for the protection of the lawful interests of that principal
party.

Regulation of use, installation and maintenance of tracking devices
7. (1) Subject to subsection (2), a person shall not attach, install, use, or maintain, or cause to be
attached, installed, used, or maintained, a tracking device to determine the geographical location
of a person or object without the express or implied consent of that person or, in the case of a
device used or intended to be used to determine the location of an object, without the express or
implied consent of the person in possession or having control of that object.
Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

(2) Subsection (1) does not apply to (a)

the attachment, installation or maintenance by a law enforcement officer of a
tracking device on a vehicle that is situated in a public place nor the use of a tracking
device that has been so attached or installed where the attachment, installation,
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maintenance, or use is carried out by a person in the course of that person's duty as a
law enforcement officer;
(b)

the attachment, installation, use, or maintenance of a tracking device in accordance
with a warrant issued under Part 4;

(c)

the attachment, installation, use, or maintenance of a tracking device in accordance
with an emergency authorization granted under Part 4; or

(d)

the attachment, installation, use, or maintenance of a tracking device in accordance
with a law of the Commonwealth.

Technical assistance
8. If a law enforcement officer is authorized by or under this Act to install, attach, use, maintain
or retrieve a surveillance device that authorization extends to any person who provides practical
assistance or technical expertise to the law enforcement officer in that installation, attachment,
use, maintenance or retrieval.
PART 3 - RESTRICTION ON PUBLICATION OR
COMMUNICATION OF PRIVATE CONVERSATIONS
AND ACTIVITIES
Prohibition of publication or communication of private conversations or activities
9. (1) Subject to subsection (2), a person shall not knowingly publish or communicate a private
conversation, or a report or record of a private conversation, or a record of a private activity
that has come to the person's knowledge as a direct or indirect result of the use of a listening
device or an optical surveillance device.
Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

(2) Subsection (1) does not apply (a)

where the publication or communication is made (i)

to a party to the private conversation or the private activity;

(ii)

with the express or implied consent of each principal party to the private
conversation or private activity;

(iii)

to any person or persons authorized for the purpose by the Commissioner of
Police, the chairman or any 2 members of the Anti-Corruption Commission or
the Chairperson of the National Crime Authority;

(iv)

by a law enforcement officer to the Director of Public Prosecutions of the
State or of the Commonwealth or an authorized representative of the Director
of Public Prosecutions of the State or of the Commonwealth;

(v)

in the course of the duty of the person making the publication or
communication;

(vi)

for the protection of the lawful interests of the person making the publication
or communication;
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(vii) in the case of the use of a listening device or an optical surveillance device in
the circumstances referred to in section 5 (3) (d) or 6 (3) (b) (iii), as the case
requires, in the course of reasonable action taken to protect the lawful interests
of the principal party to the conversation or activity who consented to the use
of the device; or
(viii) in the course of any legal proceedings;
(b)

where the publication or communication is made to a member of the police force of
the State or of another State or a Territory in connection with (i)

an indictable drug offence or an external indictable drug offence; or

(ii)

any other indictable matter of such seriousness as to warrant the publication or
communication;

or
(c)

where the person making the publication or communication believes on reasonable
grounds that it was necessary to make that publication or communication in
connection with an imminent threat of serious violence to persons or of substantial
damage to property.

(3) Subsection (2) only provides a defence if the publication or communication (a)

is not more than is reasonably necessary (i)

in the public interest;

(ii)

in the performance of a duty of the person making the publication or
communication; or

(iii)

for the protection of the lawful interests of the person making the publication
or communication;

(b)

is made to a person who has, or is believed on reasonable grounds by the person
making the publication or communication to have, such an interest in the private
conversation or activity as to make the publication or communication reasonable
under the circumstances in which it is made;

(c)

is made by a person who used the listening device to record, monitor or listen to that
conversation or an optical surveillance device to record or observe that private
activity in accordance with a warrant or an emergency authorization issued under Part
4; or

(d)

is made by an authorized person employed in connection with the security of the
Commonwealth under an Act of the Commonwealth relating to the security of the
Commonwealth.

Admissibility in criminal proceedings of information inadvertently obtained
10. (1) Where a private conversation or a private activity has inadvertently or unexpectedly
come to the knowledge of a person as a direct or indirect result of the use of a listening device or
an optical surveillance device in accordance with a warrant or an emergency authorization issued
under Part 4 (a)

evidence of the conversation or activity; and
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(b)

evidence obtained as a consequence of the conversation or activity so coming to the
knowledge of that person,

may be given by that person in any criminal proceeding even if the warrant or emergency
authorization was not issued for the purpose of allowing that evidence to be obtained.
(2) Subsection (1) does not render any evidence admissible if the application upon which the
warrant or emergency authorization was issued was not, in the opinion of the court, made in good
faith.
Presumption as to evidence obtained under warrant or emergency authorization
11. Where evidence of a private conversation or a private activity that is alleged to have been
obtained as a direct or indirect result of the use of a listening device or an optical surveillance
device under a warrant or an emergency authorization is given by a member of the police force of
the State, an Anti-Corruption Commission officer or a member of the staff of the National Crime
Authority in any civil or criminal proceeding, it shall be presumed in that proceeding unless the
contrary is proved that (a)

the application upon which that warrant or emergency authorization was issued was
made in good faith; and

(b)

the evidence was properly obtained under and in accordance with that warrant or
emergency authorization.
PART 4 - WARRANTS AND EMERGENCY AUTHORIZATIONS
Division 1 - Judicial Warrants

Interpretation of ``court''
12. In this Part other than in section 17 (6) ``court'' means (a)

in relation to all matters concerning a listening device warrant or an optical
surveillance device warrant to authorize the surveillance of a private
conversation or a private activity and in relation to all matters concerning a
surveillance device (retrieval) warrant, a Judge; and

(b)

in relation to all matters concerning a tracking device warrant or a tracking
device (maintenance/retrieval) warrant, a Judge or a magistrate.

Warrants for use etc. of surveillance devices
13. (1) A court may issue a listening device warrant, an optical surveillance device warrant or a
tracking device warrant, if the court is satisfied, upon an application made in accordance with
section 15, that there are reasonable grounds for believing that (a)

an offence has been, is being or is about to be, or is likely to be, committed; and

(b)

the use of a listening device, an optical surveillance device, or a tracking device would
be likely to assist an investigation into that offence or suspected offence, or to enable
evidence to be obtained of the commission of that offence, or the identity or
location of the offender.

(2) When considering an application for a listening device warrant, an optical surveillance device
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(a)

the nature of the offence or suspected offence in respect of which the warrant is
sought;

(b)

the extent to which the privacy of any person is likely to be affected by the use of a
surveillance device under the warrant;

(c)

the extent to which evidence or information is likely to be obtained by methods of
investigation not involving the use of a surveillance device;

(d)

the intelligence value and the evidentiary value of any information sought to be
obtained;

(e)

any other warrants sought or issued under this Act or the Listening Devices Act 1978
in connection with the same matter; and

(f)

the public interest.

(3) A court, when issuing a warrant under this Division, may authorize the use of a surveillance
device in, on or at specified premises, and when doing so, the court shall by the warrant
authorize (a)

the installation, maintenance, and retrieval of the device; and

(b)

the entry, by force if necessary, into or onto the specified premises, or other
specified premises adjoining or providing access to the specified premises, for any of
the purposes referred to in paragraph (a).

(4) A court, when issuing a warrant under this Division, may authorize the use of a surveillance
device in or on a specified object, and when doing so, the court shall by the warrant authorize (a)

the installation, maintenance, and retrieval of the device; and

(b)

the entry, by force if necessary, into or onto premises where the object is reasonably
believed to be or is likely to be or other premises providing access to those premises,
for any of the purposes referred to in paragraph (a).

(5) A court, when issuing a warrant under this Division, may authorize the use of a surveillance
device in respect of the private conversations, private activities or geographical location of a
specified person or a person whose identity is unknown and when doing so, the court shall by the
warrant authorize (a)

the installation, maintenance, and retrieval of the device into or onto premises where
the person is reasonably believed to be or likely to be; and

(b)

the entry, by force if necessary, into or onto premises referred to in paragraph (a), or
other premises adjoining or providing access to those premises, for any of the
purposes referred to in paragraph (a).

(6) A court, when issuing a warrant under this Division, may authorize the connection of a
surveillance device to an electricity supply system and the use of electricity from that system to
operate the device.
(7) A court, when issuing a tracking device warrant, may authorize the temporary removal of a
vehicle from specified premises for the purpose of the attachment, installation, maintenance or
retrieval of a tracking device and the return of the vehicle to those premises.
(8) A warrant issued under this Division must specify -
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(a)

except in the case of a tracking device (maintenance/retrieval) warrant, the offence
or suspected offence in respect of which the warrant is issued;

(b)

where practicable in the case of a listening device warrant or an optical surveillance
device warrant, the name of any person whose conversation or activity may be
monitored, recorded, listened to, or observed by the use of the listening device or
optical surveillance device in accordance with the warrant;

(c)

where practicable in the case of a listening device warrant or an optical surveillance
device warrant and except in the case of a warrant issued under subsection (5) in
respect of a specified person or a person whose identity is unknown, the location of
the premises in, on or at which a device is to be installed and conversations or
activities monitored, recorded, listened to or observed by the use of the listening
device or optical surveillance device in accordance with the warrant;

(d)

where practicable in the case of a tracking device warrant, the name of any person or
a brief description of any object whose geographical location is sought to be
determined by the tracking device;

(e)

in the case of a warrant issued under subsection (4), a brief description of the object in
or on which a surveillance device may be used;

(f)

the period that the warrant is to be in force, being in every case a period not longer
than 90 days;

(g)

that the warrant may be used at any time of the day or night within the period that it
is in force;

(h)

that where practicable the surveillance device should be retrieved or rendered
inoperable during the period that the warrant is in force;

(i)

the name of the person to whom the warrant is issued, and, where the warrant is
obtained on behalf of another person, the name of that other person; and

(j)

any conditions or restrictions subject to which premises may be entered or a
surveillance device may be used under the warrant.

(9) A warrant under this Division authorizes action in accordance with its authority by the person
to whom it is issued, any other person on whose behalf it was obtained and any other person who
is properly engaged in the investigation.
(10) A court may issue one composite warrant having effect in accordance with its terms in
respect of more than one kind of surveillance device or a surveillance device that has more than
one kind of function so long as the court has the requisite jurisdiction in respect of each element
of the warrant.
(11) A warrant under this Division that refers to a surveillance device is to be taken to refer to
such number of surveillance devices as the person to whom the warrant is issued reasonably
believes to be necessary for the purposes of the investigation.
(12) A court may issue a warrant under this Division subject to such conditions or restrictions as
the court considers necessary in the public interest.
Warrants for maintenance and retrieval of certain tracking devices
14. (1) A court may issue a tracking device (maintenance/retrieval) warrant, if the court is
satisfied, upon an application made in accordance with section 15, that -
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(a)

a tracking device or devices has or have been attached or installed on a vehicle that
was situated in a public place where the attachment or installation was carried out by a
person in the course of that person's duty as a law enforcement officer; and

(b)

the vehicle is no longer situated in a public place.

(2) A court, when issuing a tracking device (maintenance/retrieval) warrant, may authorize the
maintenance or retrieval or the maintenance and retrieval of a tracking device or devices which
has or have been attached or installed on a specified vehicle, and when doing so, the court may by
the warrant authorize the entry, by force if necessary, into or onto specified premises or other
premises where the specified vehicle may for the time being be.
(3) A court, when issuing a tracking device (maintenance/retrieval) warrant, may authorize the
temporary removal of a vehicle from specified premises for the purpose of the maintenance or
retrieval or the maintenance and retrieval of a tracking device and the return of the vehicle to
those premises.
Applications for warrants
15. (1) An application for a warrant may be made by (a)

a member of the police force of the State;

(b)

an Anti-Corruption Commission officer; or

(c)

a member of the staff of the National Crime Authority.

(2) An application may be made to obtain a warrant on behalf of another law enforcement
officer.
(3) Subject to section 16, an application for a warrant is required to be in writing and (a)

in the case of an application by a member of the police force of the State, is required
to attach an authorization of the Commissioner of Police, the Deputy Commissioner
of Police or an Assistant Commissioner of Police for the action proposed;

(b)

in the case of an application by an Anti-Corruption Commission officer, is required
to attach an authorization of the chairman of the Anti-Corruption Commission or a
person delegated by the chairman of the Anti-Corruption Commission for the action
proposed;

(c)

in the case of an application by a member of the staff of the National Crime
Authority, is required to attach an authorization of the Chairperson of the National
Crime Authority or a person delegated by the Chairperson of the National Crime
Authority for the action proposed;

(d)

in the case of an application referred to in subsection (2), is required to specify the
name of the other law enforcement officer on whose behalf the warrant is requested;

(e)

is required to specify the nature of the warrant requested and set out the grounds on
which the application is based;

(f)

is required to include an affidavit of (i)

the member of the police force of the State, Anti-Corruption Commission
officer or member of the staff of the National Crime Authority in charge of
the investigation; or
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(ii)

in the case of an application referred to in subsection (2), the law enforcement
officer on whose behalf the warrant is requested,

deposing to the facts required by the court to enable the court to deal with the
application in accordance with section 13 or 14;
(g)

is required to specify a period not longer than 90 days for which it is requested that
the warrant be in force and give reasons for that specification;

(h)

may request that the warrant authorize entry, by force if necessary, into or onto
specified premises;

(i)

may request that the warrant authorize the use of a surveillance device in respect of
the private conversations or private activities or geographical location of a specified
person or a person whose identity is unknown and request that the warrant authorize
entry into or onto any premises where the person is reasonably believed to be or
likely to be or premises adjoining or providing access to those premises; and

(j)

may request that the warrant authorize the use of a surveillance device in or on a
specified object and request that the warrant authorize entry, by force if necessary,
into or onto premises where the object is reasonably believed to be or is likely to be
or other premises providing access to those premises.

(4) A court may require further information to be given, orally or by affidavit, in relation to an
application for a warrant.
Radio/telephone applications for warrants
16. (1) Where it is impractical for a person who is entitled to apply for a warrant under section
15 to do so in person in accordance with that section, that person may apply to a court for a
warrant by means of a radio, telephone, video recording, facsimile transmission or any other
communication device.
(2) The court must not issue a warrant following an application under this section if the court is
satisfied that it would be practical in the circumstances for an application to be made and dealt
with in accordance with section 15.
(3) An application under this section is required, so far as is practicable in the circumstances, to
contain the same information and take the same form as an application under section 15, but the
affidavit referred to in that section may be prepared and sworn after the application is made so
long as it is sent to the court as required by section 17 (3).
(4) A person who is entitled to apply for a warrant under this Act may cause an application to be
transmitted to the court under this section on his or her behalf by a member of the police force of
the State, an Anti-Corruption Commission officer or a member of the staff of the National Crime
Authority.
Warrants issued following radio/telephone applications
17. (1) A court may issue a listening device warrant, an optical surveillance device warrant or a
tracking device warrant such as might have been issued by a court if the application had been made
under section 15 if the court is satisfied by an application made in accordance with section 16 that
there are reasonable grounds for believing that (a)

an offence has been, is being or is about to be, or is likely to be, committed; and

(b)

the immediate use of a listening device, an optical surveillance device, or a tracking
device is necessary for the purpose of an investigation into that offence or suspected
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offence, or of enabling evidence to be obtained of the commission of that offence or
the identity or location of the offender.
(2) Where a court issues a warrant under this section (a)

the court must complete and sign the warrant;

(b)

the court must inform the applicant of the terms of the warrant signed by the court;

(c)

the applicant must complete, in duplicate, a form of warrant in the terms furnished
by the court and write on it the name of the Judge or magistrate who issued it and the
date on which and the time at which it was issued; and

(d)

the court must cause a written record to be made of (i)

the name of the applicant;

(ii)

the name of the member of the police force of the State, the Anti-Corruption
Commission officer or the member of the staff of the National Crime
Authority who transmitted the application to the court;

(iii)

details of the application; and

(iv)

the date and time the warrant is granted.

(3) Where a court issues a warrant under this section, the applicant must, not later than the day
after the expiry of the warrant, forward to the court that issued the warrant the form of warrant
prepared by the applicant and the information prepared and affidavit sworn in connection with
the application.
(4) On receiving the documents referred to in subsection (3), the court must compare the copy of
the form of warrant forwarded under that subsection with the warrant signed by the court and if
satisfied they are identical in substance, must note this fact on the warrant signed by the court.
(5) A form of warrant completed in accordance with subsection (2) by the applicant is authority
for the use it authorizes if it accords with the terms of the warrant signed by the court.
(6) Where it is necessary for a court in any proceeding to be satisfied that the use, installation,
maintenance, or retrieval of a surveillance device was authorized by a warrant issued under this
section and the warrant signed by the court is not produced in evidence, the court shall assume,
unless the contrary is proved, that the use was not authorized by the warrant.
Restriction on further radio/telephone applications
18. Where an application under section 16 has been refused, neither the applicant nor any other
person who believes or has reasonable cause to believe that an application has been made in
respect of the same matter, may make a further application under that section in respect of the
same matter unless that applicant or other person satisfies a court that additional material
information or evidence has been received since the time of the original application and is
available.
Extension of warrants
19. (1) A person who is authorized under section 15 to apply for a warrant may apply to a court
for an extension of the period that a warrant is to be in force.
(2) An application for an extension under this section must be made -
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(a)

in the manner provided by section 15 in respect of an application for the issue of a
warrant, but subject to any necessary modifications; and

(b)

on or before the date the warrant is to expire.

(3) If a court extends the period that a warrant is to be in force, the court must endorse on the
warrant the date on which the extended warrant is to expire.
(4) A warrant may be extended for a period not longer than 90 days, but nothing in this section
prevents another application or applications being made under this section for a further extension
or extensions.
Division 2 - Emergency authorizations
Emergency use of surveillance devices
20. A member of the police force of the State, an Anti-Corruption Commission officer or a
member of the staff of the National Crime Authority may (a)

install, use, or maintain, or cause to be installed, used, or maintained, a listening
device to record, monitor, or listen to a private conversation to which that person is
not a party;

(b)

install, use, or maintain, or cause to be installed, used, or maintained, an optical
surveillance device to record visually or observe a private activity to which that
person is not a party;

(c)

attach, install, use, or maintain, or cause to be attached, installed, used, or maintained,
a tracking device to determine the geographical location of a person or object;

(d)

retrieve, or cause to be retrieved, a listening device, an optical surveillance device or a
tracking device;

(e)

enter, by force if necessary, into or onto specified premises, or other specified
premises adjoining or providing access to the specified premises, for any of the
purposes referred to in paragraphs (a) to (d);

(f)

enter, by force if necessary, into or onto premises where a specified person is
reasonably believed to be or likely to be, or other premises adjoining or providing
access to those premises, for any of the purposes referred to in paragraphs (a) to (d);
or

(g)

enter, by force if necessary, into or onto premises where a specified object is
reasonably believed to be or likely to be, or other premises providing access to those
premises, for any of the purposes referred to in paragraphs (a) to (d),

if an authorized person authorizes the member of the police force, the Anti-Corruption
Commission officer or the member of the staff of the National Crime Authority to take such
action in accordance with an emergency authorization issued under section 21.
Emergency authorizations
21. (1) An authorized person may issue an emergency authorization under this section if satisfied
by an application made in that behalf that there are reasonable grounds for believing (a)

that an imminent threat of serious violence to a person or of substantial damage to
property exists;
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(b)

that (i)

an indictable drug offence or an external indictable drug offence has been, is
being or is about to be, or is likely to be, committed;

(ii)

the use of a listening device, an optical surveillance device, or a tracking device
is immediately necessary for the purpose of dealing with that threat or
investigating that offence or suspected offence, or of enabling evidence to be
obtained of the commission of that offence, or the identity or location of the
offender;
the circumstances are so serious and the matter is of such urgency that the use
of the device in the course of the duty of the applicant is warranted; and

(iii)
(iv)

an application under section 15 or 16 is not practicable;

or
(c)

that (i)

a scheduled offence within the meaning of section 3 (1) of the Anti-Corruption
Commission Act 1988 has been, is being or is about to be, or is likely to be,
committed;

(ii)

the use of a listening device, an optical surveillance device, or a tracking device
is immediately necessary for the purpose of dealing with that threat or
investigating that offence or suspected offence, or of enabling evidence to be
obtained of the commission of that offence, or the identity or location of the
offender;

(iii)

the circumstances are so serious and the matter is of such urgency that the use
of the device in the course of the duty of the applicant is warranted; and

(iv)

an application under section 15 or 16 is not practicable.

(2) An authorized person may issue an emergency authorization under this section if satisfied by
an application made in that behalf that there are reasonable grounds for believing that (a)

retrieval of a listening device, an optical surveillance device, or a tracking device is
immediately necessary in order that an investigation into an indictable drug offence
or an external indictable drug offence is not jeopardized;

(b)

the circumstances are so serious and the matter is of such urgency that the retrieval
of the device in the course of the duty of the applicant is warranted; and

(c)

an application under section 22 is not practicable.

(3) An application under subsection (1) or (2) may be made either orally or in writing or by means
of a radio, telephone, video recording, facsimile transmission or any other communication device.
(4) A person to whom an emergency authorization has been issued under subsection (1) must
deliver without delay a written report to a Judge (a)

stating whether a surveillance device was used under the authorization;

(b)

if a surveillance device was so used (i)

giving particulars of the use and the period during which it was used;

Interim Report Page - 362

Appendix 12: Surveillance Devices Bill
(ii)

specifying the name, if known, of any person whose private conversation was
monitored, recorded or listened to or whose private activity was observed or
recorded;

(iii)

specifying the name, if known, of any person whose geographical location was
monitored by use of a tracking device;

(iv)

containing particulars of any premises where the device was installed or any
place at which the device was used;

(v)

containing particulars of any specified object in or on which the device was
installed or any premises where the object was located when the device was
installed;

(vi)

containing particulars of the general use made or to be made of any evidence or
information obtained by use of the device; and

(vii) containing particulars of any previous use of a surveillance device in
connection with the matter or offence or suspected offence in respect of which
the emergency authorization was granted.
(5) A person to whom an emergency authorization has been issued under subsection (2) must
deliver without delay a written report to a Judge (a)

stating whether a surveillance device was retrieved under the authorization; and

(b)

if a surveillance device was so retrieved, giving particulars of the retrieval.

(6) Subject to necessary modifications, the provisions of section 13 (8) (g), (i) and (j), (9), (11)
and (12) apply to emergency authorizations in the same manner as they apply to warrants.
(7) An authorized person may issue one composite emergency authorization having effect in
accordance with its terms in respect of the attachment, installation, use or maintenance of more
than one kind of surveillance device or a surveillance device that has more than one kind of
function.
(8) Where a report is given to a Judge under subsection (4), the Judge may direct that any record
of evidence or information obtained by the use of the surveillance device to which the report
relates be brought before the Judge.
(9) A record of evidence or information brought before a Judge under subsection (8) must be kept
in the custody of the Judge and the Judge may order that it be returned, or made available to any
person, or destroyed.
(10) On consideration of a report under this section, a Judge may direct that use of the
surveillance device cease immediately.
Retrieval of surveillance devices installed under emergency authorizations
22. (1) A court may issue a surveillance device (retrieval) warrant, if the court is satisfied, upon an
application made in accordance with section 15, that a surveillance device has been attached or
installed in accordance with an emergency authorization issued under section 21 (1).
(2) A surveillance device (retrieval) warrant authorizes the retrieval of a surveillance device which
has been attached or installed in accordance with an emergency authorization issued under section
21 (1) and when issuing such a warrant the court may by the warrant authorize the entry, by force
if necessary, into or onto specified premises or other premises where the surveillance device may
for the time being be.
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(3) Subject to necessary modifications, sections 13 (7), (8) (f), (g) (i) and (j), (9), (11) and (12)
and 15 (1), (3) (a) to (d) and (4) apply to an application for a warrant and to a warrant issued
under this section.
(4) A court may issue one composite warrant having effect in accordance with its terms in respect
of the retrieval of more than one kind of surveillance device or a surveillance device that has
more than one kind of function.
Division 3 - Confidentiality
Confidentiality
23. (1) An application for a warrant under this Part must not be heard in open court and a notice
or report relating to an application under this Part and a record of any such application or order
given or made or warrant issued under this Part and a record of evidence or information brought
before a Judge under section 21 (8) must not be available for search except by direction of a Judge
or, in the case of an application to a magistrate, by direction of the Chief Stipendiary Magistrate.
(2a) A direction is not to be given under subsection (1) if, in the opinion of the Judge or the Chief
Stipendiary Magistrate as the case requires, it could result in the publication of any information or
allegation contrary to section 54 of the Anti-Corruption Commission Act 1988.
PART 5 - OFFENCES AND ENFORCEMENT PROVISIONS
Possession of surveillance device for unlawful use
24. A person shall not possess a surveillance device in the knowledge that it is intended or
principally designed for use in contravention of any of section 5, 6 or 7.
Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

Unlawful removal or retrieval of surveillance device
25. A person shall not, except in accordance with this Act, remove or retrieve a surveillance
device that has been lawfully attached or installed in premises, or in or on an object, or on a
vehicle in a manner permitted by this Act.
Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

Power to search
26. (1) If a member of the police force of the State suspects on reasonable grounds that a person
possesses a surveillance device in the knowledge that it is intended or principally designed for use
in contravention of any of section 5, 6 or 7, that member of the police force may, under the
authority of this section and using such force as may be necessary for the purpose (a)

stop, and search any such person;

(b)

stop, detain, and search any vehicle that the member of the police force reasonably
suspects may contain evidence of an offence under section 24; or
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(c)

at any time enter and search any premises that the member of the police force
reasonably suspects may contain evidence of an offence under section 24.

(2) A member of the police force of the State lawfully exercising a power under subsection (1)
may seize, remove or detain any surveillance device and any connected device ancillary to the use
or installation of that surveillance device if that member of the police force reasonably suspects
that the surveillance device has been or is to be used in connection with or for the purposes of an
offence under this Act.
(3) A surveillance device or connected device seized under subsection (2) may be retained until the
final determination of any proceeding under this Act relating to it unless it is ordered to be
returned or otherwise dealt with under subsection (4).
(4) A person claiming to have an interest (whether as owner or otherwise) in a surveillance device
or connected device seized under subsection (2) may apply to a magistrate for the device to be
returned or otherwise dealt with and the magistrate may make such order in the matter as he or
she thinks fit.
Report of finding surveillance device
27. (1) Subject to subsection (2), a person who discovers a surveillance device attached or installed
in premises, or in or on an object, or on a vehicle shall immediately report its existence and
location to the Commissioner of Police or to a member of the police force of the State
authorized for the purpose by the Commissioner of Police.
Penalty:
(a)

for an individual: $5 000 or imprisonment for 12 months, or both;

(b)

for a body corporate: $50 000.

(2) Subsection (1) does not apply to (a)

an authorized person; or

(b)

a person referred to in paragraph (a), (b) or (c) of the definition of ``law enforcement
officer'' in section 3 (1).

Time limit for prosecutions
28. A proceeding for an offence under this Act is required to be commenced within 2 years after
the offence was committed.
Offences by bodies corporate
29. (1) Where a body corporate contravenes a provision of this Act, whether by act or omission,
each person who is a director of the body corporate or who is concerned in the management of
the body corporate contravenes the same provision unless the person satisfies the court that (a)

the body corporate contravened the provision without the knowledge of the person;
and

(b)

the person (i)

was not in a position to influence the conduct of the body corporate in relation
to its contravention of the provision; or

(ii)

being in such a position, used all due diligence to prevent the contravention by
the body corporate.
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(2) A person may be proceeded against and convicted under a provision because of subsection (1)
whether or not the body corporate has been proceeded against or convicted under that provision.
(3) Nothing in this section prejudices or affects any liability imposed by this Act on any body
corporate by which an offence against this Act is actually committed.
Forfeiture
30. (1) Where a court has convicted a person of an offence against this Act, the court may in
addition to any penalty it may impose make either or both of the following orders (a)

an order that any surveillance device or connected device used in connection with or
for the purposes of the commission of the offence be forfeited to the Crown;

(b)

an order that any report or record of a private conversation or record of a private
activity to which the offence relates and which was obtained by the use of a
surveillance device to which the offence relates be forfeited to the Crown.

(2) Before making an order under this section, the court may require that notice be given to, and
may hear, such persons as the court thinks fit.
(3) Where an order of forfeiture is made under this section any member of the police force of the
State, any Anti-Corruption Commission officer or any member of the staff of the National Crime
Authority may seize the item forfeited for the purpose of giving effect to the order and for that
purpose may enter any premises, by force if necessary.
(4) The existence or nature of a forfeiture order or the possibility or likelihood of a forfeiture
order must not be taken into account by a court when imposing a penalty other than forfeiture
for a contravention of this Act.
PART 6 - MISCELLANEOUS
Dealing with records obtained by surveillance devices
31. (1) The Commissioner of Police, the Anti-Corruption Commission and the National Crime
Authority (a)

must keep every record or report obtained by use of a surveillance device under a
warrant or emergency authorization issued to a member of the police force of the
State, an Anti-Corruption Commission officer or a member of the staff of the
National Crime Authority in a secure place, being a place that is not accessible to
persons who are not entitled to deal with the record or report; and

(b)

subject to subsection (2), must destroy any such record or report if satisfied that it is
not likely to be required in connection with (i)

the investigation in respect of which the warrant or emergency authorization
was issued or the investigation of another offence;

(ii)

the making of a decision whether to prosecute for any offence; or

(iii)

the prosecution of an offence.

(2) Where a record or report referred to in subsection (1) (a) was obtained by use of a surveillance
device under a warrant issued under section 15 (2) on behalf of another law enforcement officer
the Commissioner of Police, the Anti-Corruption Commission or the National Crime Authority,
as the case requires, may only destroy that record or report after consultation with the police
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force, body, department, authority or agency of which that law enforcement officer is a member,
officer or employee.
(3) The Commissioner of Police, the Anti-Corruption Commission and the National Crime
Authority must keep such records concerning the records and reports obtained by the use of
surveillance devices under warrants and emergency authorizations as are necessary to enable
documents and information to be identified and obligations under this Act to provide reports to be
complied with.
Exemption from personal liability
32. No civil or criminal proceeding shall lie against a person for or in respect of any act or thing
done in good faith under and in accordance with this Act or a warrant or emergency authorization
issued under this Act.
Annual reports
33. (1) The Commissioner of Police must, as soon as practicable after 30 June, but in any event
not later than 31 August, in each year, furnish to the Minister a report on behalf of the police
force of the State in respect of the year ending on that 30 June, containing information relating
to C
(a)

applications for warrants and extensions of warrants, including the number of such
applications and the orders made in respect of such applications;

(b)

applications for emergency authorizations, including the number of such applications
and the authorizations issued in respect of such applications; and

(c)

such other matters relating to the use of surveillance devices and the administration
of this Act as the Minister may direct.

(2) The chairman of the Anti-Corruption Commission must, as soon as practicable after 30 June,
but in any event not later than 31 August, in each year, furnish to the Attorney General a report
on behalf of the Anti-Corruption Commission in respect of the year ending on that 30 June,
containing information relating to (a)

applications for warrants and extensions of warrants, including the number of such
applications and the orders made in respect of such applications;

(b)

applications for emergency authorizations, including the number of such applications
and the authorizations issued in respect of such applications; and

(c)

such other matters relating to the use of surveillance devices and the administration
of this Act as the Attorney General may direct.

(3) The Chairperson of the National Crime Authority must, as soon as practicable after 30 June,
but in any event not later than 31 August, in each year, furnish to the Minister a report on behalf
of the National Crime Authority in respect of the year ending on that 30 June, containing
information relating to (a)

applications for warrants and extensions of warrants, including the number of such
applications and the orders made in respect of such applications;

(b)

applications for emergency authorizations, including the number of such applications
and the authorizations issued in respect of such applications; and

(c)

such other matters relating to the use of surveillance devices and the administration
of this Act as the Minister may direct.
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(4) The Minister or the Attorney General, as the case requires, shall cause a report furnished by
the Commissioner of Police, the chairman of the Anti-Corruption Commission or the
Chairperson of the National Crime Authority under this section to be laid before each House of
Parliament as soon as practicable.
Regulations
34. (1) The Governor may make regulations prescribing all matters that are necessary or
convenient to be prescribed for achieving the objects and giving effect to the purposes of this Act
and in particular (a)

with respect to warrants and proceedings in connection with warrants;

(b)

with respect to applications for emergency authorizations and proceedings in
connection with such authorizations;

(c)

for the control and management of information gained through the use of
surveillance devices;

(d)

for the storage and destruction of records of information and other evidence gained
through the use of surveillance devices; and

(e)

with respect to the provision of information reasonably required to enable the
Commissioner of Police, the chairman of the Anti-Corruption Commission and the
Chairperson of the National Crime Authority to comply with the obligations imposed
by section 33 on each of them to furnish an annual report.

(2) Regulations made under this Act may provide that contravention of a regulation constitutes
an offence and provide for penalties not exceeding $5 000 for any offence.
PART 7 - REPEAL AND AMENDMENT OF ACTS
Repeal and transitional
35. (1) The Listening Devices Act 1978* is repealed.
(2) Despite subsection (1), sections 5 and 5A of the Listening Devices Act 1978 remain in force
for a period of 12 months after the commencement of this Act in relation to the use of any
listening device by any member of the police force or Anti-Corruption Commission officer, as the
case requires, during the period before the repeal of that Act.
Amendment of Evidence Act 1906
36. The Evidence Act 1906* is amended by inserting after section 50 the following section Evidence of transcript of recording
50A. (1) A document consisting of a transcript of a recording that is admitted in evidence
in any proceedings is admissible in those proceedings as evidence of the contents of the
recording if the transcript bears a certificate that purports to be signed by the person who
transcribed the recording and meets the requirements of subsection (2).
(2) A certificate under subsection (1) must (a)

state the full name, address and occupation of the certifier;

(b)

identify the recording to which the transcript refers;
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(c)

state the day upon which the certifier made the transcript, the condition of the
recording at that time, the extent of any damage to the recording and the
extent and nature of any difficulty encountered by the certifier in making an
accurate and complete transcription of the contents of the recording;

(d)

certify that the transcript has been made in good faith and is an accurate and
complete transcription of the contents of the recording, except as stated under
paragraph (c); and

(e)

if the certifier was authorized under the Surveillance Devices Act 1997 to listen
to the recording to which the transcript relates, state the details of that
authorization.
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Minority Report
Eliminating Corruption
Introduction

“The single and the largest contributor to corruption of members of the Police Service and
through them of the criminal justice system lies in our society’s perseverance with an
inadequate and outdated approach to the trade in illicit drugs in this State and indeed in the
Commonwealth.” (John Agius Senior Counsel, Wood Royal Commission, NSW)360
The truth of this statement as it applies in Western Australia is apparent in the evidence of a
number of witnesses appearing before the Select Committee. It would appear pointless to examine
the first term of reference of this Committee without addressing the evidence which
overwhelmingly indicates that enforcers of the law are acting without integrity and, indeed, it is
the very law which, if not actually leading them to do so, is leaving them with little alternative to
do otherwise. As Mr Agius noted,
“[I]t is so difficult to effectively police the drug area that police bend the rules. They move
drugs, they verbal people, they improve the brief. They are tempted to do that, not because
the police themselves are innately bad but because they perceive the system does not deliver
and they fill in the gap”.361
During the course of the Committee’s investigations one issue recurred with worrying frequency.
That issue was the integrity of the police force in enforcing the State’s drug laws.
The main points of the evidence on police corruption were:
• The Director of Public Prosecutions emphasised the need for his office to be independent of
police because of unanswered questions - “one wonders whether it is incompetence, corruption
or whatever”.
• The President of the Criminal Law Association told the Committee that reports of police
stealing drugs or money “would happen four times out of ten to people who have significant
drug histories, who are charged with either multiple burglaries or armed robberies and who have
done time in prison before”.
• A clinical psychologist with extensive experience with drug users told the Committee “Every
client I have seen who has had dealings with the police would tell me a story of some
corruption...junkies lie - of course they fib. However, when individually, they all say much the
same thing, one must believe some of it”.
• A drug users forum gave individual accounts of interaction with police which involved varying
degrees of corrupt behaviour.
• The Committee was provided with a list of 12 serving police officers who were allegedly
corrupt in that they could be bribed - “I have got a list here - I cannot reveal the source of it
but it has been floating around, not so much among users but in the criminal type scene - of
bent cops who you can bribe if you get into trouble. I got it for you. It is only rumour and
hearsay, but it is common knowledge with what cops you can get away with things and with
what cops you cannot get away with things. That information is fairly common among the
low level people who are dealing but not using.”.

360
361

Evidence given to the Select Committee 20 August 1997, 2.
Evidence given to Select Committee, 20 August, 1997, 2.
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• The nation’s foremost researchers into drug abuse, the National Centre for Research into the
Prevention of Drug Abuse, told the Committee that they had heard numerous accounts of what
could be described as corrupt happenings between police and drug users. These involved police
stealing drugs and money, protection arrangements with major drug dealers, arranged set-ups to
produce a conclusion , and police dealing in drugs for their own ends.
• Senior Counsel assisting the Wood Royal Commission into Police Corruption in NSW described
the corrupting nature of the trade in illicit drugs - the systemic corruption in the NSW police
service. He told the Committee “Those pressures are just as much available and very real in
Western Australia as they are in every jurisdiction, federal and state, right across the country”.
In the face of this evidence, the Committee resolved, by a vote of 3 members to 2, that the issue
of police corruption does not fall within the Committee’s Terms of Reference. This, of course, is
patent nonsense. Clearly, the integrity of the state’s law enforcement agency and officers lies at
the heart of “The detection, investigation, prosecution and sentencing of illicit drug dealers”.
The experiences of the Wood Royal Commission, our local history and common sense all dictate
that in the presence of police corruption, drug dealing will prosper.
The decision by the majority of the Committee to exclude corrupt behaviour by police from its
terms of reference should be reversed.
Recommendation
That the Committee be advised that its Terms of Reference are broad enough to enable it to
inquire into and report on matters pertaining to drug related police corruption.
One final observation needs to be made. It is unsatisfactory to refuse to investigate serious
allegations of police corruption on the basis that such matters could be referred to the Anti
Corruption Commission. The Select Committee is a specialist body unrelated to any enforcement
agency. People have felt confident in raising corruption allegations with the Committee. To
refuse to take those allegations seriously and cause them to be properly investigated by the
Committee will most probably mean they will never be followed up.
Following are excerpts of that evidence, along with extracts from relevant written submissions to
the Committee.
Evidence

The following is taken from the Submission to the Select Committee from the
National Centre for Research Into the Prevention of Drug Abuse, Curtin University.362
9.4 Police and drug law enforcement
In the course of carrying out research with users of a range of illicit drugs, we have heard
numerous accounts of what happens between police and drug users at the point of questioning or
arrest, which could be described as examples of police corruption.
These accounts include examples involving drug users where: (1) small amounts of drugs are seized
by police, the drugs are ‘confiscated’, the drug users are verbally ‘cautioned’ but no written record
of the incident is given to the user: (2) a drug user is apprehended in possession of a quantity of
cash and/or an amount of drugs which is in law defined as a quantity resulting in a ‘sell or supply’
charge, the user is then charged with possession of a lesser amount, or an amount of lower purity,
and the balance of the confiscated drugs and/or cash ‘disappear’, not being referred to in any
formal processing of the case in the court system.
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Presented by Professor Tim Stockwell, Dr Wendy Loxley, Simon Lenton & Susan Carruthers, October,
1977.
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Reports of this practice have included accounts of situations where: (1) no reference is made by
the police to the user of the discrepancy between the amount of seized and recorded drugs and/or
cash: (2) situations where there may be an oblique reference or an explicit threat to the user to
‘keep quiet’: and (3) situations where users have reported witnessing the police officers hide the
balance of the confiscated drugs and/or cash, apparently for collection at a later time.
Other examples have included accounts of police involvement in drug dealing where: (1) police
have entered into protection arrangements with major drug dealers known to be involved in a
given drug-related crime, to provide the name of more minor players and arrange a ‘set-up’ to
produce a drug conviction: and (2) police have released drugs seized in raids back onto the drug
market at a later date. Whilst at times these policing practices may have been employed as part
of other undercover operations, including the ‘recruitment’ of police informers, the suggestion of
police involvement in drug dealing for their own ends has also been made. Accounts relating to
drug dealing have previously been published in one of our reports (Ovenden, Loxley, &
McDonald, 1995).
... It is acknowledged that at least some of these accounts may have been fabricated. However,
given the length of most of these in depth interviews and the judgment we exercise as researchers
to discard data of questionable validity, we would suggest that considered together, these accounts
are indicative of underlying problems in the application of the criminal justice system to drugrelated matters. Whilst the majority of these occurrences have not involved the ‘Mr Big’ of the
drug world they have the power to seriously undermine the credibility and deterrence value of the
criminal justice system on the people with whom the community would want it to have the most
impact.
The following is taken from, “Lessons Learnt From the Conduct of the Royal
Commission into the NSW Police Service That Could be Applied in the Criminal
Justice System”, by John Agius SC 363
The illicit drug trade has flourished. And this is in spite of enormous resources being devoted to
the detection, prosecution, deterrence and punishment of those who trade in illicit drugs.
One could spend hours tracing the legislative amendments in the area of drug law over just the last
20 years....Can we say at the end of those 20 years that there are smaller quantities of illicit drugs
being imported or manufactured. No, we cannot. Can we say that the authorities are seizing a
larger proportion of the illicit drugs which are being imported or manufactured. No, we cannot.
Can we say that there is any evidence that an increase in available penalties (and here I include
the confiscation legislation) has had such a deterrent effect that there are less people involved in
and profiting from the trade in illicit drugs now, than there were 20 years ago. No, we cannot.
Why? Because of the enormous profits that are available to dealers ... profits made at every level
of sale. And because it is a trade that requires very little skill, and, these days, perhaps even little
guile.
The end result over those 20 years is, that if we have waged a war on drugs, we have lost. This
needs to be said and said again. And it needs to be said until our political leaders understand that
there is enough support in the community to warrant another approach.
There is a parallel between the early and even persistent denials that the Police Service had a
problem with systemic corruption and the tenets of those who fail to recognise/acknowledge that
the war on drugs is lost.
Whilst ever the Police Service denied that it had a problem with corruption it was powerless to
deal with it. Whilst ever the Police Service clung to arguments that its mechanisms were sufficient
to deal with such problems as were acknowledged to exist it gave corrupt police hope and even
solace. At the same time it failed to look for other ways to deal with the problem. And it failed to
see the significant damage that the existence of such corruption as there was caused to the Police
Service as a whole.
363

Op cit.
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There are features of the practice of the trade in illicit drugs that do pose a threat to our criminal
justice system.
One of these is obvious. It is that with the potential to return so much cash, it is a trade that
readily lends itself to bribery and corruption. (pp. 6-8)
Informants and corruption
One dimension of the trade in illicit drugs that was apparent from the intelligence and
information gathered from drug dealers and others who assisted the Royal Commission was that in
the main there was a perceived need on the part of the drug dealers to speak to the police.
This was for two reasons both based in practical utility.
Dealers gained street creditability because of the identity and rank of the police that they spoke
to. The contact might initially be innocent enough. It might begin with an assurance of bona fides
on the part of the dealer or a denial of criminal conduct. Soon it would move to the provision of
information.
And herein lies the second reason for contact with police. For the provision of information about
other dealers is part of the stock in trade of the drug dealer. What became apparent to the Royal
Commission was that, in the main, principal drug dealers were aware of the names of the police to
whom other drug dealers informed.
The situation developed to the point where particular drug dealers were known by others in the
trade, and, by police concerned, to be associated with particular police. Anonymity of informants
so much protected by the common law was a myth.
The information was provided to take out the opposition. The fact that information had been
provided was always available, like money in the bank, to be called upon when the drug dealer who
had provided it found himself in trouble, perhaps as a victim of information provided by one of
his competitors. It has become part of the stock in trade of the drug dealer. To the point where,
upon arrest, he will contact police and offer information in exchange for a letter of comfort,
which as a matter of law has to be taken into account in the sentencing process, and, which can
result in dramatic reductions in the sentence that is imposed.
From the point of view of the honest police officer there is, as well, a perceived need to speak to
the drug dealers. This is justified and justifiable on the basis of a need to gather information about
the operations of other drug dealers.
I am not now speaking out against the provision of letters of comfort or the gathering of
intelligence from informers. I am saying that the experienced drug dealer, those with resources to
fund, dare I say it, legitimate legal advice can defeat the system and minimise otherwise heavy
penalties.
It is those penalties that people, who persist in waging the war on drugs as the only solution to the
problem, look to as their heavy weapons.
The reality is that a symbiotic relationship developed between drug dealers and police and little or
no lasting impact was made on the trade.
There is a more sinister side to this.
Police were driven by arrest rates. The cultivation of informants was important. However the
price for cultivating an informant, more often than not, was that the informant received
protection from the police.
This might be de facto protection, in the sense that the police concerned valued their informant
and the information provided, and, of course, never ever arrested their own informant. Or it
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might be deliberate and overt protection because of financial or other arrangements entered into
between the police and the informants concerned. If pushed in order to provide a semblance of
legitimacy to the informant/police relationship a principal dealer might provide information
about one of his own runners or employees, perhaps one who was getting too big for his boots or
pocketing too much profit.
There was so much drug work and so much time to be devoted to arresting people for drug dealing
at Kings Cross that corrupt police had little difficulty in maintaining extremely high arrest rates
and at the same time maintaining corrupt relationships with the dealers.
Against this background police could maintain their corrupt relationships with their criminal
informants promising protection and taking money from them for protection.
In the end was drug dealing reduced? It was not.
Does this not itself bring our system into disrepute? Does it not contribute to the legitimate
frustrations of the honest members of the Police Service?
The response of some police was the formation of informal pacts with the principal drug dealers.
Provided the dealers maintained a semblance of order and control with a minimum of violence,
the police would permit the maintenance of a status quo. Drug dealing could go on as usual, the
cycle would continue.
All in all this is a cycle that has no end as long as huge profits are there to be made from drug
trafficking. (pp. 11-15)
Informant Management Plan
... [I]t was the experience of the Royal Commission that the [Informant Management] Plan in
action proved to be of very little concern to the corrupt police officer. Rather the plan provided
the cover that a police officer needed to meet either openly or covertly with criminal associates
in the guise that that associate was an informant. Our own empirical review of the Plan was that
in practice it had provided very little comfort to corruption investigators and cover for the
corrupt. (pp. 11-15)
... The use of co-handlers is to my mind fundamental to the integrity of the system. In the case of
long running relationships of informant/police officer the co-handler should be rotated. This is
the best method of ensuring that objectivity is maintained and that the informant does not
become the tail that wags the dog. (pp. 17-18)
Electronic surveillance
Electronic surveillance was our ally in [conducting a Royal Commission investigating police
corruption] and it proved to be a worthy servant of the people. To the extent to which the Royal
Commission can be adjudged to have been a success, and only time will tell as we see the reform
process in action, much of that success can be put down to a reliance upon electronic surveillance.
There are lessons in this for law enforcement.
Electronic surveillance comes at a high capital cost. Technology is continually evolving and it is
important to keep abreast of developments.
There are many advantages for the criminal justice system in encouraging investigative agencies
to use electronic surveillance.
With improvement in the capacity of investigative agencies to deal with serious crime through
the use of electronic surveillance will come a diminution of process corruption.
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In these days of complex crime which knows no state border, and criminals who exploit
jurisdictional differences, why do laws covering the legality of listening device recordings differ
from State to State and from State to Commonwealth. (pp. 18-21)
The transfer of the responsibility for the prosecution of summary matters to the Office
of the Director of Public Prosecutions.
[There is a] need to ensure that the responsibility for the prosecution of summary matters be
transferred to the office of the Director of Public Prosecutions.
The Police Service in a submission to the RCPS acknowledged the importance of the
independence of prosecutors:
“The Police Service supports in principal the philosophical proposition that the interests of the
community, in a legal system structured as it is in NSW, would be best served by a separation of
the investigatory and the prosecutorial roles.” (RCPS ex 2460.1, p. 4 para 2).
... In my view, the ODPP will be best placed to ensure a smooth devolvement of the function by
the NSW Police and the preservation of confidence of the community in the criminal justice
system. (pp. 22-23)
The following are extracts in relation to the issue of police corruption taken from
transcripts of evidence heard by the Select Committee into the Misuse of Drugs Act
1981, August to October, 1997.
Transcript of evidence taken at Perth, Wednesday, 20 August 1997
Agius, Mr John Vincent
Senior Counsel
I do not mean to speak for the judge; but we could not properly report on police corruption
without looking at some of the drug issues. Therefore we made some recommendations, the
principal one being that there should be some form of national approach to the illicit drug
problem. Australia has a problem with illicit drugs. In the main, the more dangerous drugs are
imported. It is a national problem. They filter their way through to the various States. There
needs to be a national strategy; that seems to be what is missing. That would be a good forum for
debate on a number of different issues, because all the States are going their own way, and Lord
knows how much duplication there is. The States are all facing the same problems. I do not mean
to say anything disparaging about the Police Service in Western Australia, but I have no doubt
that the kind of forces which led to police being corrupt in some respects in New South Wales are
also operating in Western Australia. Whether it leads to the same conclusion in Western
Australia, one would not know without an inquiry. For example, it is so difficult to effectively
police the drug area that police bend the rules. They move drugs, they verbal people, they
improve the brief. They are tempted to do that, not because the police themselves are innately
bad but because they perceive the system does not deliver and they fill in the gap.
Those pressures are just as much available and very real in Western Australia as they are in every
jurisdiction, federal and state, right across the country. That is a serious problem for the State,
because if police are required to police laws which are very difficult to police and subject to that
form of process corruption, and they do it because of feelings about the difficulty of policing drug
law, then they will do it because of the feelings they have about difficulty in policing child sexual
assault, and soon the whole criminal justice system is debased because no-one will trust a
policemen when he goes into the witness box and says, "I found this in a certain place" or "This
person made this confession to me". The drug problem is insidious and its flow-on effects affect
the whole criminal justice system. (p. 2)
For example, the intercept material can be used in a prosecution but not a bail application.
Someone could apply for bail yet one cannot tender a telephone intercept - the best evidence in
the world for drug dealing - on the bail application to ensure the accused does not get bail.
Frankly, it is a ridiculous situation. Telephone intercept material cannot be used in confiscation
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proceedings, even though it might be the best evidence to determine that the items one is trying
to confiscate are relevant property. Those matters need to be addressed.
I understand that a warrant is not needed in Western Australia to use listening devices as long as
one party is consenting. That is not the case in New South Wales: Unless all parties are
consenting, one needs a warrant. The test is different for telecommunication interception
warrants. These jurisdictional, legal and technical difficulties plague the minds as they are little
catches for officers to become corrupt. Corruption does not mean taking money; it means
falsifying documents and falsifying evidence. A policeman's work should be made easier rather
than more difficult. It needs to be more rewarding and if they put effort into an investigation,
they do not want it to turn up nothing because of a technicality which was not explained to them,
or one which should not exist; that is, one which was not intended but has developed because of a
series of amendments.
Reform is certainly needed in New South Wales, and I would be surprised if glitches did not exist
here if one looked closely at how the pieces of legislation overlap. (p. 7)
... We looked at the way drug laws should be policed and we opted against [the] broad task force
model. The focus of many reforms suggested points to increasing resources in the Police Service
for intelligence and analysis of information. The Police Service must be intelligence led in the
area of drug law enforcement. It cannot be response driven and it cannot be buy-bust orientated.
Its performance indicators cannot be arrest rates or drug seizure levels, because they do not tell
you anything about what is going on in the community or in the Police Service. In fact, they can
paint a completely false picture. That is what happened in New South Wales for many years. (p.
4)
...
Ms Anwyl: You spoke about your perceived difference between the quality of police and DPP
briefs. Is one of the problems, in looking at police corruption, that the quality of brief may be as
a result of ineptitude in relation to steps along the way, or could it just as easily relate to some
form of corruption in the Police Service?
Mr Agius: I am not sure we get much of a measure of corruption by looking at their briefs. The
best measure of corruption are the briefs we never see; the briefs that should have been there,
rather than the briefs we see that fall apart. That is not to say that when briefs are falling apart
consistently, that is not an indicator that corruption is present.
The advantage of bringing in the DPP is that there will be a lift in production by the police. The
DPP will get a brief much earlier than the police get it now and they will requisition further
inquiries. The police will be required to produce a further statement; to interview further
witnesses; to conduct other inquiries.
In time the police will benefit from and appreciate that. They will see better results for the work
they put into the brief. As I said earlier, I prosecuted a number of joint task force cases which we
subsequently found, through evidence of rollovers at the royal commission, depended on
fabricated evidence. The briefs were some of the best briefs I had ever received. They were well
indexed; they had statements from witnesses; and they had chased down every possible lead.
However, buried within those briefs and protected by the code of silence among police were
fabrications, evidence planting, and rorting. Indeed the royal commissioner tried some of those
cases. It was not obvious to us. We would not have seen it. Even in hindsight, it would be very
difficult to identify. Police who are seriously corrupt are very good at disguising corruption from
that kind of observation. (p. 21)
Transcript of evidence taken at Perth, Tuesday, 12 August 1997
McKechnie, Mr John Roderick
WA Director of Public Prosecutions
As I said, we have a trust problem with the drug squad: We barely trust the squad and it certainly
does not trust us. If we cannot resolve it as a State, we will have major difficulties in the federal
area.
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Mr Barron-Sullivan: From where is the distrust coming? Is it purely because of a lack of
professionalism, legal assistance and so on, or is it more deep seated?
Mr McKechnie: From our point of view, the lack of trust comes in part because we are
constantly not told about things until later than we should be told - we find it out almost by
accident. In some cases in which people are not charged you say, "Why was that person not
charged?" and you do not get a good answer. I do not mind somebody saying that a person was
not charged for this or that reason, such as it was wrong in law - that is not a problem. However,
we constantly ask, "Why was this person not charged? What happened here?"
Regarding the drug squad and missing money, you often hear dealers allege that police have taken
some of the money they found because they believed it would be confiscated anyway. When the
Director of Public Prosecutions was established, everybody said that the DPP needed to be
independent of the political process and Attorneys General, but I have had no problem with any
Attorney General be it Liberal or Labor. One needs to be independent of the police because of the
unanswered questions in these areas; that is, no satisfactory answers are given or you find out
shortly before a trial that a telephone intercept or tape was made. Therefore, one wonders
whether it is incompetence, corruption or whatever.
I venture to suggest that they would not see us as corrupt - they may - but I suspect that they see
us as sometimes too namby pamby; that is, too much on the side of the defence and the courts
and not prepared to recognise the dangers which witnesses may face if they disclose material too
early. I have given some disclosure guidelines which cause them great trouble. They see a lack of
commitment from us to pursue the baddies, sometimes perhaps correctly, in the way they think
they should be pursued. (pp. 13-14)
Transcript of evidence taken at Perth, Thursday, 25 September 1997
Associate Professor, Clinical and Health Psychology
Curtin University of Technology
Mr McGinty: You raised the question of police corruption being reported to you in your clinical
practice. Principally, you indicated that drugs, money and implements were taken by the police.
Can you quantify that or give a broader picture?
Professor Saunders: Junkies lie - of course they fib. However, when individually they all say
much the same thing, one must believe some of it. The Misuse of Drugs Act makes corruption
just too easy. For example, somebody has 5 grams and $5 000. When he is charged he has 1
gram. Everybody is happy because he gets a possession charge and is fined, and he walks. We
have dealt with some of the serious players in drugs around town. I hear that sort of thing all the
time. It is not just the money that disappears; the televisions and proceeds of crime also
disappear. The drug squad arrives at a scene, then the division van turns up and the televisions
and so on are loaded into the back of the division van and off the van goes. Who will complain?
The drugs are gone; the TVs are gone; no one is charged.
Mr McGinty: Can you quantify the number of times that occurs?
Professor Saunders: Every client I have seen who has had dealings with the police would tell
me a story of some corruption. One colleague of mine who used to be a drug user and who is now
straight had to do a teaching session with someone from the drug squad who had arrested her. She
reminded him that he still owed her about $500. It is everywhere.
The story that convinces me absolutely is this. We had in one of the big players in
amphetamines because he was using while he was selling. He told the story that he was done with
a sizeable amount in the boot of his car. He would not tell me how much. It is always a bit of a
problem clinically: I do not want to know about serious crime because if I am subpoenaed, I must
spill the beans. Therefore, I tell people not to tell me because although I have a confidential
relationship with them, it is not a privileged relationship. He was taken to East Perth lockup and
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he thought he was gone, which would have been for 10 to 20 years. He was out of there in an
hour. The guards came and opened the door and he walked. End of story. (p. 33)
Transcript of evidence taken at Perth, Friday, 26 September 1997
Indermaur, Mr David William
Research Fellow
Crime Research Centre, University of WA
Ferrante, Ms Anna Maria
Research Fellow
Crime Research Centre, University of WA
The Chairman: Is your view that generally the prevalence of an offence in the community
should determine whether imprisonment is appropriate?
Mr Indermaur: It is a highly relevant factor. When such a large proportion of the community
regularly takes this drug, to have a small section taken out and charged with an offence, which is
the most serious thing that can happen to them - the criminal record has all sorts of effects on
their life in the future - it is a great injustice. We also have before us the South Australian
experience that shows we could introduce a much more humane system, have an opportunity to
reduce police corruption and not see an increase in cannabis use or other drug use in the
community. It seems that there is no reason not to do that now; in fact, it is almost beholden on
us to undertake that reform. (p. 8).
Marsh, Ms Alison Margaret
Lecturer in Addiction Studies, School of Psychology
Curtin University of Technology
Ms Marsh: There are lots of reports of police stealing money from people.
Mr McGinty: Can you quantify that?
Ms Marsh: No. We just hear reports every now and then. I have not heard any recently. I am
sure it is still happening, but over the years I have heard reports from lots of people about that. I
have heard reports from people of police seizing a certain amount of a drug and charging with
only a fraction of it, presumably selling the rest, which is the assumption that people make. I
have no evidence to substantiate that, but that is what people say. I do not know whether that
happens now, but a number of years ago the drug squad used to hoon around drinking cans of beer
while they raided people's homes. I am sure that they would have been driving over the limit half
the time. I have not heard of it lately, so maybe that has changed. There have been a lot of
reports of police setting people up by planting drugs on them. (p. 67)
Transcript of evidence taken, Tuesday afternoon, 30 September 1997
Drug Users Forum (informal)
Ms Anwyl: Does anyone have experiences, either personal or anecdotal, of police confiscating
cash and/or drugs?
David: The problem is, if you ask for a receipt, you will go down, because it is documented. If
you do not ask for a receipt, it is okay; everything is fine. I guarantee that as soon as they
document it and acknowledge they have received something, you will get a fine.
Ms Anwyl: Is it happening frequently?
David: From what I know, it happens often.
Mel: I do not know that it happens frequently. I was supposedly charged by a sergeant standing
in my bedroom for having two grams of marijuana after the police had ripped the bedroom to
pieces. Everyone had put in for it, but I owned up to it because the police were threatening to
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charge my sister with it. I have never been summoned to court for that; I have not heard
anymore about it. All the pot disappeared.
Tracy: That has happened to me before.
Mel: The same day my sister, who was in the house with me, was also charged. We had a rave
party and a few days later the house was raided by about 20 police because supposedly we had been
selling drugs there. It was an overkill. All they found was a bong and two grams of pot. I was not
charged with anything, but they charged my sister with having two marijuana plants that were this
big. She now has a criminal record for the cultivation of cannabis. She is a good, decent, normal
human being who now cannot get car insurance because she has a criminal conviction for
cultivation.
The Chairman: When was this?
Mel: This was probably a year ago.
The Chairman: Was it in the metropolitan area?
Mel: It was in Northbridge.
The Chairman: What was the fine?
Mel: I think it was about $150, or something like that. The thing is the court system is set up
against poor people, because to plead not guilty to that offence - which is what she wanted to do she would have had to pay hundreds of dollars in court costs which she did not have because she
was unemployed. She had to plead guilty, and so she was charged with it. If it was me I would
have coughed up the money and pleaded not guilty.
The Chairman: Do you think employers are really concerned about convictions for simple
possession of cannabis?
Peter: It is not whether they are concerned. It is inviting a discretion of enforcement. Sure, if
they have a discretion of enforcement about a speeding fine, it is neither here nor there. I might
get a $150 speeding fine, so if it is worth a $150 fine why does it not have a criminal record
attached to it? Why should the police have the discretion? These are not uncommon stories.
Young people get busted, money goes, and no charges. They do not want to do the paper work.
Mel: I was surprised that they pressed the charge against me that I was describing. I went to
court last week, and the judge was almost apologetic that he had to give me a fine for it. I ended
up with an $80 fine on what they call a spent conviction, which means that there is no record. I
am 37 years old, and I have no convictions. I do not even know why they dragged me into court
over it. They should have just forgotten about it, and just issued me with a discretionary caution.
It is not just that. Once the police get your name and bust you for a gram of pot, or whatever,
they never forget you. They came back two more times to raid our house in that month, because
they have a month to raid you, and they keep coming back.
The Chairman: It is an existing search warrant.
Mel: Yes, they have a search warrant for a month, so they can just keep coming back. The
second time they came back they told me they were from the real estate agent. I just looked at
them. They were all six foot three, and I said, "You look like the police, to me."
Mr Barron-Sulivan: And while you are here, do a valuation on the house!
Mel: One came out from around the back and said, "You can get in around here, guys!", and they
all ran around the back.
Ms Anwyl: Do you have any other examples of police corruption?
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David: Yes. I used to work at a needle exchange until I was fired because I was a cannabis user. I
was once at work and I was removed from the service. I fully informed these coppers, because I
was employed at the organisation. The coppers came up and said, "Get out of here, now." I had
to explain the different legislation, and where the services fit and the harm reduction model, and
stuff like that. They were not interested. We had two staff on that night, and they were not
there, so I had to wait for them. The coppers asked me to leave, and I could not leave because
the vehicle had broken down. I did not leave and they arrested me for police hindrance. They
said that I physically assaulted them; I attacked them, and I abused them. They said I was being
disruptive and I hindered their action. In no way did I do that. They told me that if I did not get
out of there now, they would arrest me. I asked what I was being arrested for, but they would not
answer the question. I kept asking the question. I said I could not go because the vehicle is stuffed
and the staff are not here, and they arrested me. They put me in the back of the paddy wagon,
and that is when the harassment started. There was all sorts of sexual harassment and verbal
harassment. One of the coppers said all fucking junkies should be put in prison. I said, "How
would it work? There is heroin in prison." He said, "I know". It was a real mess. It was such an
example of the police, as a department, not being together with what needle exchanges do.
We put it through internal investigations, and nothing came up. They said, "This is you; you
have got into the police, and they can charge you." Then we went to court, and the magistrate
threw it out of court. He said, "I find it hard to believe, David, that you would act in such a
manner in your type of work." He just said damages, and we got damages. The copper was in
court, and she was sweating like a pig. There was an old copper, and he was pushing her.
Constable Fag is his name. He was pushing her to do this, because it seemed like he was used to
perjuring himself in court. She was saying all this stuff which did not happen. Then she was on
the line. You could see it happening. I think to myself this is the first experience I have ever had
of the justice system, and it was through work and this is what comes out of it.
Mel: Some years ago my daughter was taken to the police station. I got a phone call at 11.30 at
night. By this stage I was getting pretty worried. She was only 14. It turned out that the police
had picked the children up from the Bayswater school oval. It took them two hours to ring me
and let me know that they had her in their care. I went to pick her up with her boyfriend's
mother. We got there about half past 12 at night. At that stage they had not contacted this
woman to say that they had her son. It turned out that they had refused to allow my daughter to
go to the toilet because they would have had to get a female police officer out from central to
accompany her. They refused to do that. In the three hours she was there she was not allowed to
urinate. (pp. 24-26)
... The issue there is we would make a lot of money - me and my boyfriend and another guy and
then the dope would dry out and the money would all go straight up our arm again. It would all go
around. We lived in the same house for years and years and the police knew where we were and
they would come to our house regularly. If they found money there, they would take the money.
That happened to me on several occasions.
Jenny: To me too - to all of us.
Ali: They would take $2,000 one time, $4,000 another time. The other guy who was living in
the house had been fined for dealing, and he had made $7,000 by dealing to pay the fine and he
had the money sitting there ready to pay the fine the next day, and the police came through and
took the money. That stealing of money by the police is just so common.
Jenny: Especially when the police are meant to be the good guys and we are meant to be the bad
guys, yet they come and kick your door down. They have the power to do anything they want,
and even to put an ounce in front of you. How could a drug user on the methadone program be
able to convince a roomful of people that that ounce was not his; the police put it there?
Ms Anwyl: You mentioned confiscation of money. What about confiscation of drugs that are
not subject to charges?
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Ali: They did not often get drugs from us - only on several occasions. I think they charged us
wrongly once, but I cannot remember the detail. It certainly happened to a lot of people that I
knew. They were charged with a lot less drugs than they had. I have got a list here - I cannot
reveal the source of it but it has been floating around, not so much among users but in the criminal
type scene- of bent cops who you can bribe if you get into trouble. I got it for you. It is only
rumour and hearsay, but it is common knowledge with what cops you can get away with things and
with what cops you cannot get away with things. That information is fairly common among the
low level people who are dealing but not using.
The Chairman: I thought it would be easier to take the money rather than the drugs because
you would have to get rid of the drugs or on sell them.
Catherine: They get rid of the drugs easily. For example, a dealer I used to go to for several
years would leave out an agreed amount each week for them. We would see them collect the
money. When they would raid her, they would take just the drugs. Often they would come around
with a special deal for her because they had obviously raided someone else and taken their drugs,
and had not charged them, and they would get her to sell the drugs for them. It is easy for them
to get rid of the drugs.
Jenny: Can you imagine being in that situation.
Ali: And having any respect for the law?
Jenny: I could not get into that situation. What is to stop their coming around?
Ali: It is a worry.
Catherine: But she never goes to jail. Even when legitimate cops go around to her place and
bust her, someone winks and someone nudges, and she is out free. She has been busted on seven
occasions that I know of. That is for quite large quantities.
Jenny: Is part of the deal giving up other people?
Catherine: Yes.
Ali: But she would be caught in that now. She would have to keep giving up other people,
otherwise she would cease to be useful. (pp. 33-34)
...
Ms Anwyl: I return to the way police are dealing with users on more of a street level, given that
you seem to be saying that many users are dealers. Has a change occurred lately in the number of
people being stopped and used syringes being confiscated?
Tracy: I had an experience with that only five weeks ago. I was going to see a friend one
morning. I went to his block of flats and he was not there. I left my children at home; they were
all getting ready for school. As I was reversing out, a car came screeching in and some men lunged
at me over the car. Naturally I stopped the car. I was hauled out of the car and put over the car
and frisked. I then had my handbag taken away from me, which was also searched. They found a
small quantity of marijuana and some used syringes in my bag. They kept asking me about a
fellow, whom I did not know; I had never even heard of him. I told them that. They asked me
when my last dose of methadone was and I said it had been the day before; in fact, it had been the
day before that. They said they would take me - into custody, I suppose - and that they would
keep me there for the day and that by the end of the day I would tell them what they wanted to
know. They mentioned I would be singing like a canary.
I was a little upset by this stage. I had my mobile phone with me and I wanted to ring my children
to let them know what had happened, but they would not allow me to ring the children. They said
it would be a long time until I would be seeing them again and that I would not be going to work
that day. Eventually they realised that, if anything, I was only very small fry. The fellow in
charge told me it must be my lucky day; that they were going to let me go and that I would
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receive a summons in the mail to go to court. It did not happen that way. One of the police who
had been present brought the summons to my house. At that stage they said they had not decided
what to do with me over the syringes. They felt that if they had them analysed, they could also
get me for possession of heroin. I knew it would cost them $300 or $400 to have those FitPacks
analysed, and the biggest fine I could expect was about $100. I knew they would not do that
because it simply was not cost efficient. When I went to court last week no mention was made of
the syringes. That approach is definitely something the police use to instill fear in people. (pp.
22-23)
Transcript of evidence taken at Perth, Wednesday, 17 September 1997
Wager, Ms Julie Anne
President, Criminal Law Association
Mr McGinty: Can you continue with your experience? Have many of your clients complained
to you about police taking drugs or money from them?
Ms Wager: Yes. That occurs a lot with matters such as armed robberies. It is not necessarily
confined to drug dealings. The usual scenario would be that a client would come to see me after he
had been apprehended for armed robbery. He would say that when he was picked up, the house
was then searched, and the police ended up getting $5 000 from him and finding a pound of
cannabis. I will say that the material facts indicate that the police found only $300 and there was
no mention of a cannabis offence. The reality for the client is that he will say that the cops have
it. If I follow through and ask what the client wants to do about it, and whether he wants to take
the matter further, the response is usually no, because the result would be a charge in relation to
the cannabis, and the severity of the robbery or proceeds of crime would be up to $5 000. Usually
the instructions would be to not take it further.
Mr McGinty: In your assessment of those people, are they telling the truth? Does that happen,
and to what extent?
Ms Wager: Yes. They have no reason to tell me; there is no benefit to it. To tell a lawyer that
they also had a significant quantity of drugs, and that that was taken by the police at a time when
they were charged with a criminal offence, does not get them anywhere. They really have no
reason to lie about those sorts of issues.
Mr Barron-Sullivan: In most cases, have they been charged with something else?
Ms Wager: Yes. It is rare for them to be charged through the drug squad with, say, possession of
cannabis with intent to sell or supply, and the amount is reduced. It is more likely that they are
charged or questioned about burglaries, have a lot of drugs at home, and the police charge them
with burglary but remain silent about the drugs.
Mr Barron-Sullivan: Do you think that in many cases they are trying to muddy the waters or
bring in some other consideration?
Ms Wager: It is a possibility. It may be a knee jerk reaction to raise it with the lawyer and say
that the police are criminals just as the client is a criminal; that the police are really bad, and ask
the lawyer what he or she will do about it. When they think it through with the lawyer, they
realise they will get into more trouble so they choose to drop it. Too often it happens to people
who are intelligent enough to realise that if the matter were raised officially, they would get into
more trouble.
Mr McGinty: Can you give an estimate?
Ms Wager: It is difficult. It would happen four times out of ten to people who have significant
drug histories, who are charged with either multiple burglaries or armed robberies, and who have
done prison time before. (pp. 6-7)
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Transcript of evidence taken at Perth, Wednesday, 8 October 1997
Payne, Mr Alexander Leslie
Solicitor in Charge, Criminal Law Section
Legal Aid Western Australia
McDougall, Mr James Duncan
Coordinator, Youth Legal Service,
Perth
Mr MacDougall: The other observation that needs to be made about the experience of young
people generally is that there is a significant degree of police contact with ordinary young people.
It often occurs in public spaces, such as shopping centres, parks and railway stations and other
places where young people gather. In the event the police contact is more than just superficial
and leads to some form of police investigation, invariably the suspected behaviour will be related
to drug use. The conclusion I draw from that is that the police drug powers are used as a very
common tool for effecting whatever contact police wish to make with young people to conduct
searches and to question them. The experience produces in young people a feeling of - to put it
at its highest - persecution. A lot of those young people will not necessarily ever fall into either
of the other two categories of offending behaviour, but their police contact is almost invariably
mediated through an issue relating to drugs. I do not make any qualitative judgment about it, but it
is important information for you to have about what is happening to young people today during
their contact with what will be a very influential authority figure, which will contribute to their
views of society and the authority structures of our community. (p. 26)
... The group we are dealing with are more likely to give accounts of police conduct that will
include allegations that police have exceeded their powers and also circumstances where the young
person concerned would be justified in making a complaint for one reason or another about police
behaviour. Young people do not make police complaints, so that will not be reflected in the
figures the Ombudsman receives or that the police have, but it is something that anecdotally we
have heard in discussions with young people who tell us about their experiences. You have to
treat that with a degree of scepticism and not necessarily accept everything they say, but the level
of complaints that we get indicates that it is an area of concern and that definitely there are
circumstances in which police exceed their powers and their behaviour towards young people is
inappropriate. Almost invariably it happens at the point of the police exercising some form of
power given to them for the enforcement of drug laws. There is also very little direct
information from those accounts that gives us any indication that the police are using those
powers and their contact with young people in order to investigate more serious drug trafficking
offences.
I am not sure what conclusions you can draw from that. I would have thought that young people
who describe to us reasonably honestly their encounters with police would have referred to the
fact that some interaction with the police clearly had the purpose of investigating more serious
charges. That rarely occurs.
The conclusion I tentatively draw from that is that the extensive powers which the police are
given to enforce the law regarding many drug offences are not necessarily used for the purposes
for which they were given; that is, to investigate serious drug trafficking charges. On the other
hand, they are used as tools to affect, for want of a better expression, the social control of young
people. I try to make that comment without necessarily involving any judgment about police
activity. (pp. 27-28)
Ms Anwyl: You made a comment about reports being made of police exceeding their powers.
What sort of exceeding of powers are you talking about?
Mr McDougall: It is incredibly common when the charges are finally laid for young people to
say that the amount of drug stated is less than the amount they were in possession of at the time
they were searched. It is common for that allegation to be made. I refer to searches that are
conducted. From what we hear, searches are conducted even though there appears, on the face of
Interim Report Page - 386

Minority report
it, to have been no reasonable suspicion. I suspect that in the minds of some police officers the
simple fact that that person is young is reasonable suspicion.
Similarly, the questioning power, which is not a drug specific power, places a requirement on
young persons to give their name and address in circumstances where there is probably no
justification for it to occur. It is not a matter where you necessarily want to encourage people to
challenge what happened at the time. However, with the benefit of hindsight, one determines
that the power has been exceeded and all the consequences that can follow from that do so.
Ms Anwyl: What about confiscation of cash or other assets that are not declared by police at a
later date? Have complaints about that been made to you?
Mr McDougall: Yes, they have - reasonably frequently, but not commonly.
Ms Anwyl: What about the question of at what stage police involve a parent or responsible
adult. Does that become an issue in terms of police proceeding to do a number of things - perhaps
questioning or searching prior to contacting an adult?
Mr McDougall: Most of the searches would be conducted before that stage. I think the police
interpret the requirement to contact an adult as being a requirement just prior to an official
questioning process; in other words a video taped interview, if that is what is to occur. Yes, there
has been a significant amount of police contact in the form of questioning and searches before
that time.
Ms Anwyl: Alex, I will address the same question to you. Have reports been made to you about
police exceeding their powers, specifically in the case of an under declaration of the quantity of
drugs, cash or other assets seized by the police?
Mr Payne: I will deal first with police exceeding their powers. The powers pertaining to drug use
which the police have under the Misuse of Drugs Act and other legislation are exceedingly wide.
The actual instances of police exceeding their powers are not so great because the powers are so
wide. Householders will often allege that the police entered their home without a warrant, but the
police do not need a warrant. A member of the public's perception of an abuse of power does not
necessarily reflect the legal situation. A neighbour may have telephoned the police and said, "I
can smell cannabis next door", and that will be enough for the police to come around - a
reasonable suspicion that an offence has been committed. I do not see a lot of that. Certainly
people for whom I have acted and people to whom I have spoken have alleged that the drug
weights or the amounts declared in the police brief were less than they believed them to be; but,
once again, it is only going on what the accused person believes. It is interesting that with
cannabis - people would probably know about this - there is a difference between the wet weight
and the dry weight. When it is seized, it will weigh a certain amount, but when it has dried out, it
will weigh less. An alleged offender might say that the weight was different from the amount that
was seized, but that might be simply because of the drying process.
Every now and again we receive reports that moneys have gone missing. It is fortunate that now
if clients make such a report we can refer them to the Official Corruption Commission. From a
drug offender's point of view, it is better for him that the police facts show him as having a lot
less money than he might have had, because the more money that is seized, the more likely it is
that he will be treated as a more serious dealer.
Ms Anwyl: With regard to the second issue of under declaration of the weight of drugs, there is
no bonus in your client telling you about that, and similarly it is not a matter that you as defence
counsel would raise in court?
Mr Payne: No. (pp. 32-33)
Conclusion

The first term of reference states:
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That a Select Committee be appointed to inquire into and report upon;
a) the adequacy of the provisions of the Misuse of Drugs Act 1981, and associated State and
Federal legislation [and their inter-relationships], in achieving the objective of the detection,
investigation, prosecution and sentencing of illicit drug dealers or traffickers in Western
Australia and in particular, without derogating from the above, the efficacy of enacting or
amending legislation so as to assist in attaining this objective.
In light of the above evidence, the objectives of detection, investigation, prosecution and
sentencing of illicit drug dealers or traffickers in WA are not being adequately met by the
provisions of the Misuse of Drugs Act 1981. Two of the main reasons for this are (a) constant
frustrations surrounding the law are leading honest police to resort to dishonest means to achieve
results; and (b) the profit factor surrounding the sales of illicit drugs is too tempting for some
members of the police force.
It is patently clear then that the issue of corruption falls well within the parameters of this
Committee of Inquiry. We therefore condemn the majority motion made by this Committee that
matters relating to police practices are not relevant to the stated terms of reference.
In order to maintain the integrity of the Western Australian Police Service in the eyes of the
general population, it is essential that this issue be discussed in detail within the framework of the
first term of reference of this Select Committee. It is worth repeating the statement made by
Agius in his evidence to the Committee;
“... if police are required to police laws which are very difficult to police and subject to that form
of process corruption, and they do it because of feelings about the difficulty of policing drug law,
then they will do it because of the feelings they have about difficulty in policing child sexual
assault, and soon the whole criminal justice system is debased because no-one will trust a
policeman when he goes into the witness box and says, “I found this in a certain place’ or “This
person made this confession to me’. The drug problem is insidious and its flow-on effects affect
the whole criminal justice system”.364

364

John Agius SC, in evidence to Select Committee, 20 August 1977, 2.
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Cannabis
“Cannabis is as illegal as heroin. 70% of young people will use cannabis. They are getting the
message that it is no big deal to use drugs that are currently illegal.” 365
The Select Committee into the Misuse of Drugs Act has received much evidence questioning the
efficiency of laws prohibiting cannabis use in Western Australia. The current law is not working.
That evidence relates to:
a) high rate of usage of cannabis, especially among young adults and teenagers (Appendix A);
b) discounting of the gateway and increased prevalence of use theories associated with lower
penalties for personal use (see pages 392-393); and
c) misallocation of scarce resources (see page 391).
Recommendation
That the Select Committee re-assess its approach to Misuse of Drugs Act offences as they relate to
possession, use and cultivation of small amounts of cannabis.
Preamble

The minority felt that this was sufficient cause to re-examine our law enforcement policy with
respect to possession and use of small amounts of cannabis. Yet the Select Committee has chosen
to overlook this evidence when dealing with the first term of reference. Clearly it is appropriate
to deal with any legislative change to the Misuse of Drugs Act within the interim report.
This report is not intended to be conclusive about the final detail of a change to law enforcement
strategies. However, it is clear that there needs to be a complete re-evaluation of the amount of
police and justice resources devoted to prosecution of what are mainly law abiding people for
these minor offences.
There are also implications for the current practice of harm reduction and deterrence with respect
to the more dangerous drugs.
We do not wish to promote the use of cannabis in any way but it is clearly less dangerous than
some of the other drugs that, by force of its illegal status, it is aligned with. We are concerned
that laws be workable and engender the respect of the community.
Scarce drug treatment resources need to be available for those who have a problem with the misuse
of cannabis, but very few currently seek treatment for abuse of that drug. It is hoped that the
introduction of an infringement notice system would encourage more people to seek help if
misusing cannabis.
The Health Promotion Services submission of the Health Department of Western Australia
recommended that:
“Future initiatives include the following strategies:
•

365
366

public education campaigns aimed to enhance the knowledge of the health effects of
cannabis and the dangers of combining alcohol and cannabis targeting young people,
particularly adolescents”.366

Evidence of Professor Bill Saunders, 3.
Submission of Health Promotion Services, Health Department of WA, 62.
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Background

The 1995 WA Taskforce into Drug Abuse report was most notable for its emphasis on a
prohibition stance. A multitude of other studies and inquiries have recommended a re-evaluation
of law enforcement strategies and community approaches to drugs. The current report of the
Select Committee runs the risk of being out of step with academic theory and the directions being
taken in other jurisdictions.
“I was very rude about the Taskforce document. Its report was appalling. It was written by
bureaucrats for political masters. It tells politicians what they knew and what they wanted
to hear. It was about having a cannabis campaign... In Melbourne the experts were brought
in and they wrote the report and then it went to Government. In this State the report was
written for the political ideology of the time. Ideology may serve politicians well, but it
does not serve the community well.”367
The Victorian Premier’s Drug Advisory Council Report, delivered March 1996 noted the
widespread use of marijuana by 12% of all Victorians in the past year, and a much higher
proportion of young people. This report was controversial but led to widespread debate in
Victoria.
It also noted that education programs to help people distinguish use from misuse of cannabis were
not available due to the drug’s illicit status.
Rates of use

Evidence presented to the Select Committee demonstrates that the rate of use in Western
Australia, especially among young people is very high.
The largest sample of Western Australian students and adults is contained in the Health
Promotions Service submission to the Committee dated 27th September 1997368 .
A 1996 ASSAD survey of young people aged 12-17 years old showed that 59.5% of 16-17 year
old males had used cannabis in the last year, 40.8% in the last month, and 30.8% in the last week.
The figures for female use in the same age group were slightly less at 57.2%, 34.9% and 21.5%
respectively.
The sample was taken from private, government and country year 11 and 12 school students with
a total of about 3500 included in the sample from 32 secondary and 32 feeder schools. Even
allowing for a wide margin of error these results are a clear indication that our laws are not
working.
Preliminary data from the 1997 Tobacco, Alcohol and Illicit Drug Consumption Survey of adults
aged 18 plus (which asked about licit and illicit drug usage) demonstrated that 46.9% of 18-24 year
olds, 21.4% of 25-34 year olds and 13.8% of 35-44 year olds had used cannabis in the last year.
Rates for regular use showed 32.8% of the younger age group had used during the last month, and
20.1% had used in the last week.369
Infringement notice system

The Committee has received evidence about the South Australian Expiation Notice System.
One argument presented by Professor Hawks of the Alcohol and Drug Authority was that if
“without rendering the possession of cannabis legal, one at least renders it less criminal, more
people are likely to stay with the use of that drug than in a state where the same penalty applies
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Evidence of Professor Bill Saunders, 16.
Data not yet publicly released. Page 65 Health Promotion Service Submission to Select Committee.
369
Health Promotion Service Submission to Select Committee, 65. (See Appendix A.)
368
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whether one is found in possession of cannabis or heroin. It is an assumption but one that is
frequently proffered and one that is being examined in the study”.370
A great deal of evidence was heard about the criminalisation of young people that occurs as a
result of cannabis use.
Youth Legal Service Director, James MacDougall provided evidence about the number of young
people coming into contact with the criminal justice system for offences like possession of a
smoking implement.371
Mr Ryder of the Western Australian Network of Alcohol and Drug Agencies stated:
“One of the things we must consider is separating cannabis use from other illicit drug use
because of the number of people who use. Approximately one third of the Australian
population has at some stage used cannabis. Most of that is probably experimental or
occasional recreational use and a lot of it occurred when people were younger. The issue is
not so much about what is the best message, but about what are the best messages and what
are the range of messages. We have become focussed on having one approach - just say no.
The Americans have shown clearly that on balance, that creates more harm than benefit
because of factors such as alienation. It criminalises a significant proportion of the
population. It soaks up a lot of public money in court costs, police costs and so forth.
Evidence was presented to the Pennington Committee in Victoria that disputes the idea of
cannabis being a gateway drug. It is not a gateway drug in the sense that a cannabis user will
inevitably use heroin. If that were the case, why are one third of Australians not now using
heroin? If there is a gateway effect it seems to be about who people get their drugs from. If
they get them from an illicit supplier, which they must because it is an illicit drug, they can
also be supplied with heroin, speed or, in the American situation, cocaine.”372
While it is acknowledged that an opportunity exists for the Select Committee to make
recommendations as to cannabis in the final report to be presented by 21st May 1998, the
minority is concerned that despite obvious law enforcement ramifications, no recommendations
relating to a re-think of existing cannabis laws have been recommended to date.
Commissioner Falconer clearly made comments suggestive of a re-think towards an infringement
notice system.
When asked whether he could give views on cannabis and criminal offences for small possessions
of use he responded ... Awe must be careful in policing - this is not a recent innovation - that we
are not putting too many of our scarce resources and the court’s time into a lower level cannabis
prosecution.
“To that end, we are making inquiries about an experiment in Victoria which is not
decriminalisation - that is a misnomer - but is about using discretion, which we use all the
times and generally wisely, and having a formal cautioning system. The Victorian model is
like our ‘three strike’s and you are out’ system. People will be given two cautions which
will be recorded. If they come back for a third dose, they will get a brief and will go to
court. Statistics show that a whole lot of people have a single cannabis bust, although some
might have a second one. This system would give our people an effective and proper way
of still dealing with the issue, but the person concerned would get a caution in the same way
that we give traffic cautions and cautions to children who commit offences early in their
lives. It is not to say that it is still not an offence against the state or that it is not
recorded, but it stops the person going through the courts system and the police being tied
up in the court system and correspondence, etc.”373
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Prof Hawks, evidence to Select Committee, 55.
Evidence to Select Committee, McDougall, 26-28; Payne, 29.
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The Commissioner did not endorse the South Australian expiation notice system, relying on a
view that many infringements remain unpaid. He expressed concern at further deployment of
police resources in chasing unpaid infringement notices.
We consider that an infringement system may be preferable to a caution system.
One of the difficulties facing police when deciding whether to caution juveniles or adults with
small amounts of cannabis may be a fear of allegations of corruption being levelled if small
amounts of cannabis are confiscated, but no charges are laid.
Currently two people with identical charges and circumstances of facts may receive two totally
different outcomes in court. This is not acceptable.374
Education

One of the consequences of the current prohibitionist stance is that very little education is
undertaken to make cannabis users aware of the risks of consumption. Education is needed about
the health risks including carcinogenic properties of cannabis when smoked.
Options were explored by the WA Health Department 375 which recommended three groups in
particular found to be at most risk of adverse health consequences should be targeted for
education. These are:
1) Adolescents - particularly those with a history of poor school performance whose achievement
may be further limited by cognitive impairment produced by chronic cannabis use and those
who initiate cannabis use early in their teen and will be at a higher risk of progression to other
drug use and to dependence on cannabis.
2) Women of child bearing age - pregnant women who continue to use cannabis are probably at
greater risk of having low birth rate babies and shortened gestation and possibly increase the
risk of their children being born with birth defects.
3) People with pre-existing problems are at risk of exacerbating existing symptoms if they smoke
cannabis, this would include people with cardiovascular diseases, respiratory diseases,
schizophrenia and people who are already dependent on this drug and/or other drugs.
We would also like to see an extension of life skills education - how to say no instead of Just Say
No. 376
There is no real difficulty with pursuing an ultimate goal of abstinence in relation to cannabis use
whilst promoting a harm reduction message as is evidenced by the Quit Campaign. Vast amounts
of public funds are used to encourage people to give up cigarette smoking but alternative strategies
also apply such as swapping to low tar or smoking less cigarettes.
Public policy considerations

Two of the most common concerns raised about any lessening of the criminal penalty for use or
possession of small amounts of cannabis are the so called “gateway theory” ie that further drug
use is inevitable once cannabis has been used, and fears of increased cannabis use generated by
decreased sanctions.
We were impressed by the breadth of evidence provided by the National Centre for Research into
the Prevention of Drug Abuse.
As to the gateway theory, Mr Lenton discounted the theory that cannabis is a gateway drug.377 So
did the Alcohol and Drug Authority378 and Professor Saunders.379
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Evidence of increased use of cannabis in jurisdictions that do have infringement notice systems
simply does not exist - see appendix B.
There is little evidence of a deterrent effect for those who are convicted of minor cannabis
offences.380
The minority commends the entirety of the evidence from the National Centre for Research and
submission for its cogent analysis of research surrounding this topic.
It is submitted that if minor amounts of possession and use of cannabis are subject to an
infringement notice, there will be much less black market profit and trade in the drug, thereby
isolating those who use cannabis from the more dangerous injectable drugs.
There are broader health issues: Dr Loxley raised co-relation between cannabis and amphetamine
use and referred to research of drug dealers. “A lot of the drug dealers said that if they were selling
cannabis they would hold other things as well so that when they did not have cannabis they could
offer something else to the person who had come to buy cannabis. Many young people said that
there was a lot of substitution; that they went to buy cannabis and were told they could not have
some, but that they could have injectables or amphetamines. I guess today it is heroin because
amphetamines are no longer flavour of the month.
I have a major concern about an illicit market in which there is substitution of injectable and noninjectable drugs. My feeling is that whatever we could do to separate the two markets would be of
enormous benefit in the reduction of blood borne viral infections, specifically hepatitis C.”381
Finally, what is clear is that indicators are present for young people who are at risk of drug use and
therefore more serious health problems.
A survey of young injecting drug users in 1992-93 found that those practising most risky
behaviour had the highest incidence of social disadvantage, family disruption and particularly left
school at any early age. Leaving school early and early injecting were closely related. They had
started injecting aged 14 or 15 years, when most users do not start injecting until aged around 18
years.382
The potential for minor cannabis offences to be treated in less than equal ways by the courts has
been identified383 . The majority report estimates cannabis use of between $289-$440 million per
year in Western Australia alone. This was taken from 1995 evidence of use. The overwhelming
bulk of that use is recorded for 14-34 year olds.
A major re-think is recommended on the issue of possession, use and cultivation of minor
amounts of cannabis in line with the South Australian and ACT and proposed Victorian
legislation.
It was felt that the Committee was less than willing to explore these avenues for political reasons
and it is further recommended that ongoing evidence be taken with more detail obtained about the
operation of these alternative methods in other states. We note that the Select Committee will
travel to four States and Territories including the ACT and South Australia in 1998 to look at
strategies - page 11, Select Committee Interim Report.
Evidence was received about the trend towards police cautioning of juveniles for minor cannabis
offences, but there is still the potential for a conviction to be recorded against someone who has
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an otherwise unblemished record. Falconer, evidence to Select Committee page 65-67. That
conviction may have large ramifications, ie prevent employment in the mining industry or
overseas travel.384
An estimate was given that about 85% of drug offences involve cannabis possession.385

Megan Anwyl MLA, Member for Kalgoorlie

Jim McGinty MLA, Member for Fremantle

384
385

Mr Simon Lenton evidence to Select Committee 9th October 1997, 47.
Professor Hawks, evidence to Select Committee, 25th September 1997, 60.
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Appendix A

Table 1:

Prevalence (%) of cannabis use by age group and sex, persons aged
18 years and older

Recency of
use

Used in last
year
Used in last
month
Used in last
week

Source:
Note:

Used in last
week

Source:
Note:

18-24

25-34

35-44

45+

18-34

Males

Females

All

46.9

21.4

13.8

1.7

31.6

19.5

10.7

15.1

(41.7-52.1)

18.1-24.7)

(11.1-16.5)

1.0-2.4)

(28.7-34.5)

(17.3-21.7)

(9.2-12.2)

(13.8-16.4)

32.8

13.4

9.1

0.8

21.2

14.1

5.8

10.0

(27.9-37.7)

(10.7-16.1)

(6.8-11.4)

(0.3-1.3)

(18.6-23.8)

(12.1-16.1)

(4.6-7.0)

(8.9-11.1)

20.1

8.0

4.5

0.5

12.8

9.0

2.6

5.8

(15.9-24.3)

(5.8-10.2)

(2.8-6.2)

(0.1-0.9)

(10.7-14.9)

(7.4-10.4)

(1.8-3.4)

(4.9-6.7)

Prevalence (%) of cannabis use by age group and sex, school
students

Recency of
use

Used in last
month

Persons aged 18 years and over

Preliminary data from 1997 Tobacco, alcohol & illicit drug consumption survey. Health Promotion Services Branch, Health
Department of WA.
All data are weighted
Figures in brackets represent the 95% confidence limits for the prevalence estimates.

Table 2:

Used in last
year

Age group

Youth aged 12-15 years

Youth aged 16-17 years

Youth aged 16-17 years

Males

Females

Males

Females

Males

Females

All

33.5

26.4

59.5

57.2

38.9

33.5

36.2

(30.7-36.3)

(24-29)

(54.7-64.3)

(52.8-61.5)

(36.4-41.4)

(31.3-35.7)

(34.6-37.8)

23.6

16.0

40.8

34.9

27.2

20.4

23.8

(21.1-26.1)

(14-18)

(36-45.6)

(30.7-39.1)

(24.9-29.4)

(18.5-22.3)

(22.3-25.3)

16.3

9.4

30.8

21.5

19.3

12.1

15.8

(14.1-18.5)

(7.8-11)

(26.3-35.3)

(17.9-25.1)

(17.3-21.3)

(10.6-13.6)

(14.5-17.1)

Preliminary data from 1996 ASSAD survey results for licit & illicit drug usage. Health Promotion Services Branch, Health
Department of WA.
All data are weighted
Figures in brackets represent the 95% confidence limits for the prevalence estimates.
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Appendix B

Table 3:

Prevalence (%) of cannabis use in different parts of Australia

Part of Australia
Areas where personal use of cannabis is not
a criminal offence
South Australia (n=600)

Ever tried

Used in the
past 12 months

34

12

3

12

2
Australian Capital Territory (n=500)

42

16

Areas where personal use of cannabis is a
criminal offence

30

13

New South Wales (n=600)

30

13

Victoria (n=600)

31

13

Queensland (n=500)

26

10

Western Australia (n=500)

37

16

Tasmania (n=300)

30

13

Northern Territory (n=250)

52

21

Source:

National Drug Strategy Household Survey, Survey Report, 1995. Canberra, Australian Government Publishing Service, 1996
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