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Terms of Reference (other matters)

1)

2)

3)

4)

5)

To review the Misuse of Drugs Act 1981 in relation to:

a) the quantities of drugs scheduled which give rise to a presumption of intention to sell or
supply;

b) substances that should be added to the schedules;

c) the possession of drug paraphernalia with detectable traces of substances;

d) the seizure, management, disposal and lawful destruction of drug paraphernalia;

e) the parity of penalties applicable to co offenders compared to principal offenders;

f) offences concerned with involved parties in controlled delivery operations; and

g) other matters not elsewhere covered in these Terms of Reference.

To consider the present legislative framework and policing practices related to drug users,
including factors which undermine harm reduction measures.

To review the adequacy of present arrangements concerning the clandestine manufacture of illicit
drugs in relation to:

a) monitoring precursor chemicals and other drugs;
b) the adequacy of current arrangements for the scheduling of substances; and
c) other matters not elsewhere covered in these Terms of Reference.

To monitor and contribute to reviews of:

a) adequacy of measures concerned with drug impaired drivers;

b) proposed amendments in the law dealing with sentencing of offenders;

c) proposed amendments to the Poisons Act 1964 in relation to prescribing of drugs of addiction
(ie Schedule 8 drugs); and

d) proposed amendments to the Drugs of Addiction Notification Regulations that are issued
under the Health Act 1911.

To review the legislative framework concerned with illicit drug use and associated criminal
activity as it operates within other jurisdictions and to advise Government on the efficacy of which
approaches could be adopted in Western Australia.



Chairman’s foreword

The Working Party on Drug Law Reform was set up in December 2001 by the Honourable Bob
Kucera APM MLA, Minister for Health, to advise the government on options for law reform in
relation to the matters contained in the recommendations from the Community Drug Summit.

The Working Party’s first report, Implementation of a scheme of prohibition with civil penalties for
the personal use of cannabis and other matters, was presented to the Minister for Health in March
2002. Most of the recommendations of the first report were adopted by the Government, were
presented to State Parliament as the Cannabis Control Bill 2003 in May 2003 and passed with
amendments on 23 September 2003.

This, the Working Party’s second report, addresses areas of possible reforms of legislative and
administrative arrangements to ensure as much as possible that law enforcement activities also achieve
harm reduction goals. This should be within the broad framework under which the police operate to
reduce the supply of illicit drugs and apprehend those engaging in crime.

The issues relating to harm reduction that are presented in this report are the outcome of investigations
undertaken by the Working Party addressing harm reduction matters contained in Terms of Reference
1 and 2.

The remaining issues contained in the five Terms of Reference (other matters) will be the subject of
investigations undertaken over the next 12 months and which will be the subject of further reports to
the Honourable Minister.

D
( o Vo™
\.V\.,
John Prior
Chairman

25 February 2004



Executive summary

This report deals with three areas contained in the Terms of Reference (other matters) as follows. To
consider two parts of Term of Reference 1, being to review the Misuse of Drugs Act 1981 concerning
Reference 1 (c) dealing with the possession of drug paraphernalia with detectable traces of substances
and Reference 1 (d) dealing with the seizure, management, disposal and lawful destruction of drug
paraphernalia. The third area is to consider the present legislative framework and policing practices
related to drug users, including factors which could undermine harm reduction measures, as stated in
Reference 2.

The report recognises that the WA Police Service is responsible for the administration of the Misuse of
Drugs Act 1981. Accordingly the report is primarily concerned with ensuring that whilst the broad
framework of the police is to reduce the supply of illicit drugs and to apprehend those engaged in
crime, as far as possible law enforcement activities should also achieve drug harm reduction goals.

Harm reduction or harm minimisation has been a fundamental principle of Australian national drug
policy since the mid 1980s. Law enforcement has recognised that it has a key role in reducing drug
related harm in Australia. Clearly, supply reduction, which is the primary responsibility of law
enforcement, is a major focus of police effort in this area.

However, it is now well accepted that police can institute other strategies to reduce drug related harm.
These include adopting operational guidelines which support rather than undermine health services
such as needle and syringe exchange and safe disposal schemes and drug treatment services. Police
can also support cautioning and referral schemes and the provision of accurate and credible drug
information to individuals and the wider community.

The Working Party believes that the WA Police Service has, to a large extent, identified key areas in
which day to day policing activities will have significant public health impacts in the way the law is
implemented in relation to injecting drug use. The significance of harm minimisation in policing
practice is shown in a number of ways. Police have developed administrative directions dealing with
relations between police and operators of needle and syringe programs and attendances at narcotic
overdoses and these principles are explained in training for new police recruits.

In common with other drug law enforcement bodies in Australia, the WA Police Service cooperates
with other sectors to reduce drug related harm arising from those who continue to use drugs. The WA
Police Service’s Alcohol and Drug Coordination Unit serves as a point of reference for drug harm
minimisation policy and practice within the Service. There are some specific strategies the WA Police
Service has implemented, such as the use of cautioning, arrest and referral schemes and court
diversion, as examples of law enforcement and treatment services working together to minimise drug
related harm.

Needle and syringe programs have been shown to be a cost effective intervention for reducing the
transmission of blood borne viruses, including HIV and hepatitis, among drug injectors. Western
Australia has one of the lowest rates of HIV infection among drug injectors (1-2%) in the western
world, compared to rates of 50% to 60% in some cities in Europe and the USA. This is thought to be
attributed, at least in part, to the extensive and sustained implementation of needle and syringe
programs in this State from early 1987.

It should be acknowledged that since 1987 the State has promoted greater access to sterile needles and
syringes through exchange programs, outreach services, vending machines and in pre-packaged dual
purpose disposal containers through pharmacies. Whilst the strategy has always been based on public
health goals, it has never been regarded by any State government as either explicitly or implicitly
supporting injecting drug use.



The Working Party has concerns that if injecting drug users are discouraged from carrying either used
or sterile needles and syringes then they will be more likely to share or re-use equipment. This brings
with it the attendant risk of blood borne virus infection and injuries to the wider community through
inappropriate disposal of used injection equipment. Therefore, it is important that every effort be made
to ensure that the carrying of used or sterile needles and syringes by injecting drug users for safe
disposal is not undermined.

The WA Police Service’s Alcohol and Drug Coordination Unit has implemented procedures to
support good working relationships between fixed and mobile needle and syringe exchange programs.
This has resulted in individual police officers having effective and positive interactions with operators
of these programs. However, at times it can appear that police may deal with people who have used or
sterile injection equipment in their possession in a manner which may inadvertently impinge on the
public health effectiveness of needle and syringe programs.

An excellent strategy developed by the WA Police Service in conjunction with other agencies such as
the WA Substance Users’ Association is for the use of a card known as the ‘police reminder card’. The
card explains that the holder is a client of a registered needle and syringe exchange program, outlines a
brief rationale for exchange and has a contact number of police or others to ring for further
information. The Working Party has recommended that an administrative direction be issued by the
WA Police Service supporting the carrying of the card and that it should be regarded as a bona fide
acknowledgement of the holder’s participation in a BBV preventive service.

The Working Party believes that the law in this State should be amended to provide a defence for
those who possess used injection equipment to ensure that they are not discouraged from returning
these to exchange programs.

The majority of sterile needles and syringes are sold through community pharmacies in a number of
approved containers such as Fitpacks and Sharpkitz which are designed to retain used needles and
syringes and to be disposed of through the ordinary domestic waste disposal system. Whilst it is
acknowledged that police may treat the possession of an approved container which contains needles
and syringes as evidence of an offence, it is the view of the Working Party that additional labelling
should be developed which reinforces that a person has possession of such an article as part of an
endorsed public health strategy.

The Working Party has recommended that the offence of self administration which is created by
Section 36 of the Poisons Act 1964, is anachronistic and should be repealed. Fear of being
apprehended for self administration is likely to lead to hasty injection practices in public places and
inappropriate disposal of used needles and syringes. This is an offence which is rarely prosecuted and
in most circumstances where an individual is found in possession of injection paraphernalia they could
be charged with possession of the drug involved. In addition to the relevant offence having the
potential to undermine the operation of needle and syringe programs, there are also significant
occupational health and welfare considerations for police in dealing with those who have in their
possession used injection equipment.

There are possible public health risks that may be associated with policing practices that impact on the
disposal of used injecting equipment. This is in recognition of an interpretation of law that possession
of used injecting equipment on which there are detectable traces of drugs was an offence. This
perception is not correct and requires clarification as it has the potential to seriously undermine one of
the key principles of needle and syringe programs operated by organisations such as WA Substances
Users’ Association and the WA AIDS Council which emphasise the exchange of used needles and
syringes.
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These programs are a vital point of contact between injecting drug users who generally have limited
contact with support services. The outreach workers who operate exchange programs provide
comprehensive information about a wide range of issues concerning injecting drug use. They also
actively encourage users of these services to seek further medical assistance and counselling related to
their use of drugs and health problems.

It is also the view of the Working Party that the wider use of needle and syringe vending machines
should be encouraged to increase access to sterile needles and syringes by injecting drug users who
live in remote areas. A specific issue is for there to be consideration of the feasibility of providing
vending machines in the Perth metropolitan area to increase after hours access to sterile injection
equipment, as at the moment there is only one 24 hour pharmacy that sells needles and syringes in the
whole metropolitan area.

A contentious area involves street based sex workers who have drug related problems and to whom
sterile injection equipment is provided to prevent transmission of blood borne viruses. An issue with
this small group is that as the possession of injection equipment may be treated by police as evidence
of other offences, they may engage in tactics to conceal equipment in public areas where they operate.
This includes hiding used injection equipment in places such as drain pipes, cracks in walls and in
public toilets in an attempt to avoid being found in possession if apprehended by the police. Clearly
such practices pose a threat to the public and police.

It is recognised that the police have responsibility to enforce the law and that this should not be
undermined. It is recommended that police who are involved in operations which target high risk
populations such as street based sex workers who also inject drugs should be supported and
encouraged to take account of the public health risks which can arise.

The issue of harm reduction programs should be regarded as a matter involving a cooperative
interagency approach rather than being dealt with on an agency by agency basis. The Working Party is
therefore of the view that the Senior Officers’ Group, an across government body, should conduct a
review and audit of policies, guidelines and procedures concerned with drug issues in relation to
consistency with harm reduction principles, continue to monitor agency compliance on a regular basis
and provide the Minister for Health and other relevant Ministers with a report on the implementation
and adoption of harm reduction measures within each agency’s policies.
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List of recommendations

Recommendation 1 [page 18]

That the wider use of vending machines in WA be supported to increase access to sterile needles and
syringes in rural and remote areas. The intent is to reduce the risk of transmission of blood borne viral
infections and reduce costs to the health system.

Recommendation 2 [page 20]

That the high level administrative support in the WA Police Service for the promotion of harm
reduction measures be maintained and reinforced in training provided to police and through
administrative processes that disseminate information to the Service throughout the State.

Recommendation 3 [page 21]

That the Senior Officers Group:

(a) conduct a review and audit of policies, guidelines and procedures concerned with drug issues in
relation to consistency with harm reduction principles;

(b) continue to monitor agency compliance on a regular basis; and

(c) provide the Minister for Health and other relevant Ministers with a report on the implementation
and adoption of harm reduction measures within each agency’s policies.

Recommendation 4 [page 22]

That the Sexual Health and Blood Borne Virus Program, which has overall responsibility for the
management of the State’s needle and syringe programs, develop an appropriate label to be included
on approved needle and syringe storage devices sold through pharmacies and other approved needle
and syringe programs that creates a presumption that IDUs intend to dispose of these safely and
effectively.

Recommendation 5 [page 27]

That consideration be given to amending Section 36A of the Poisons Act 1964 to include a general
defence for injecting drug users to have possession of needles and syringes on which there are
detectable traces of a prohibited drug until such time as they are able to dispose of them safely.

Recommendation 6 [page 27]
That Section 36 of the Poisons Act 1964 (which is concerned with self administration) be repealed.

Recommendation 7 [page 28]

That consideration be given to providing a defence for a person in possession of used injection
equipment or an approved storage device containing used injection equipment by amendment to either
the Poisons Act 1964 or the Poisons Regulations 1965.

Recommendation 8 [page 37]

That police involved in operations which target high risk populations such as street based sex workers
who also inject drugs are supported and encouraged to take account of the public health risks which
may inadvertently be aggravated as a result of some types of law enforcement activity. It is recognised
that police have a responsibility to enforce the law and that should not be undermined.
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1. Introduction

The Drug Law Reform Working Party released its first report, Implementation of a scheme of
prohibition with civil penalties for the personal use of cannabis and other matters, in March 2002.
The Hon Minister for Health confirmed a further set of Terms of Reference of the Working Party in
November 2002. These Terms of Reference are contained in Appendix 1.

The effect of these additional Terms of Reference is for the Working Party to undertake investigations
so that it can provide the Hon Minister with advice on policy matters and areas of possible reform on
the operation of legislative and administrative arrangements in this State concerning drugs other than
alcohol or tobacco. The thematic issue of harm reduction that will be dealt with in this report is
covered by the following Terms of Reference.

No. 1
To review the Misuse of Drugs Act 1981 in relation to:

c) the possession of drug paraphernalia with detectable traces of substances
d) the seizure, management, disposal and lawful destruction of drug paraphernalia

No. 2
To consider the present legislative framework and policing practices related to drug users, including
factors which undermine harm reduction measures.

The report provides a brief overview of the history of harm reduction in Australia and shows that this
principle is accepted by all governments in Australia as the fundamental principle of drug policy,
applicable to both licit and illicit drugs. It then considers in more detail the way this principle has
shaped the development of public health and law enforcement measures in Western Australia.

The discussion reviews a specific public health measure, the development of needle and syringe
programs in Western Australia, and how this has had a major impact on risk behaviours of injecting
drug users, as shown by the comparatively low rate of infection of HIV amongst the WA drug using
population. Information is presented about the pharmacy based needle and syringe program as well as
exchange programs that are targeted at hard to reach groups of injecting drug users in both the
metropolitan and non metropolitan regions of this State.

The other area of interest that is addressed in this report concerns the role of police and the impact of
drug law enforcement approaches may have on reducing the harm associated with illicit drug use
especially in relation to injecting drug users (IDUs).

The report contains recommendations for amendments to the Poisons Act 1964 concerned with
injecting drug use. Suggestions are also included in relation to administrative reforms that could be
undertaken by relevant sections of the Department of Health and the WA Police Service which
maintain the State’s achievements in harm reduction that have been built up since 1987.

2. Harm reduction and law enforcement
2.1 Introduction

Harm reduction or harm minimisation is a pragmatic approach for dealing with drug related harm. “/¢
has been said that harm reduction is not what’s nice, it’s what works.”” The adoption of this approach
as the underlying principle of the National Campaign Against Drug Abuse in the mid 1980's has been
recognised internationally as chiefly responsible for Australia’s exceptional success in minimising the
spread of HIV among IDUs, their sexual partners and the wider non injecting community.

' Drug Policy Alliance. “Reducing harm: treatment and beyond.” <http://www.drugpolicy.org/>

Page - 1



Harm minimisation rests on the assumption that at any one time a proportion of those who use drugs
will be unable, or unwilling, to completely stop using, or even reduce their use of drugs. If all drug
users wanted to stop or reduce their use then all we would need to do as a community would be to
offer treatment which is 100% effective. Unfortunately the world is not like this.

For users who want to stop or reduce their use of drugs, strategies such as drug treatment need to be
offered, for whom either complete abstinence or a reduction in the level of use may be set as a
treatment goal. Many who try to change their drug using patterns do not succeed at their first attempt.
Strategies should be available to all users, whether or not they are succeeding at stopping drug use to
help them to reduce associated drug related harm to themselves, their families and the general
community. Harm minimisation as an approach maintains that people can be helped to stay healthy
and alive, whether or not they are trying to reduce or stop their drug use.

Harm minimisation draws as such on many of the principles developed by public health practitioners
for dealing with health issues.

“A public health approach to the problem of illicit drug use and addiction views the problem not
as a phenomenon caused by individual psychological (or moral) factors but rather as one causing
extensive social problems and threatening public health. Harm reduction reflects this attitude and
goes a step further, holding that many of the most destructive consequences and refractory
problems of illicit drug use are not the results of the drugs per se, but rather of drug policies, ie the
prohibition of drug use and the criminalisation of the drug user.””

Adopting a harm minimisation approach does not imply support for or condoning the use of drugs.
Governments which adopt this approach acknowledge that where risky drug using behaviours
continue to occur, they have a responsibility to implement public health and law enforcement
measures to reduce drug related harms. Governments also acknowledge that supply reduction has a
major role to play in reducing drug related harm.

2.2 Harm reduction in Australia

A recent review of the evolution of the implementation of harm minimisation programs in Australia
from the inception of National Campaign Against Drug Abuse (NCADA) in 1985 up to the present
suggests that there have been a number of shifts in the interpretation and emphases of this policy.

“... from the mid to late 1980s (there) was broad and had a significant focus on prevention
programs. From the late 1980s to the late 1990s ... (there was) a narrower focus and primarily
referred to programs that sought to reduce the risk for those using drugs. In the late 1990s and
early 2000s harm minimisation has developed a more inclusive meaning, at least as far as supply
and demand reduction strategies are concerned. It would have to be observed, however that at
least until recently, the application of this more inclusive use of the term has not found expression
in terms of programs with a drug use prevention focus.””

It has been pointed out that the concept of ‘harm reduction’ has been adopted as an approach to
addressing problems associated with the use of tobacco, alcohol and other drugs for more than a
hundred years even though this term has only become popularly understood as a public health strategy
since the early 1980s.” The emergence of harm reduction has been described as representing a major
shift away from the use of legal sanctions to the use of public health principles to resolve drug
problems.

? Drucker E. “Harm reduction: a public health strategy.” (1995) 1 Current Issues in Public Health, 64.

® Conference of Commissioners of Police of Australasia and the South West Pacific Region, Drug Policy Sub-
Committee. The impact of the national focus on harm minimisation on the uptake of illicit drugs in Australia.
Payneham, SA, Australasian Centre for Policing Research (unpublished).

* Berridge V. “Histories of harm reduction: illicit drugs, tobacco and nicotine.” (1999) 34 Substance Use &
Misuse 35-47; Erickson PG. “The three phases of harm reduction. An examination of emerging concepts,
methodologies, and critiques.” (1999) 34 Substance Use & Misuse 1-7.
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“At the conceptual level harm reduction maintains a value-neutral and humanistic view of drug
use and the user, focuses on problems rather than on use per se, neither insists on nor objects to
abstinence and acknowledges the active role of the user in harm reduction programs.””

NCADA was created following the Special Premier’s Conference convened in April 1985° by the
Prime Minister of the day, Bob Hawke, and marks the commitment by all governments in Australia
that the fundamental principle of drug policy be the reduction of harm associated with the use of both
licit and illicit drugs.” A statement by Neal Blewett, the Minister for Health at the time of the launch of
the NCADA, indicated that the aim of the campaign was to

“minimise the harmful effects of drugs on Australian society. Its ambition is thus moderate and
circumscribed. No utopian claims to eliminate drugs, or drug abuse, or remove entirely the
harmful effects of drugs, merely to minimise the effects of the abuse of drugs on a society
permeated by drugs.””

The NCADA was reviewed in 1992. One outcome was to re-launch the campaign as the National
Drug Strategy (NDS). The new strategy, which ran from 1993 to 1997, incorporated an increase in the
proportion of NDS activity that involved law enforcement, as part of an overall balanced approach
towards the minimising the harm associated with drugs. A review into the outcomes of the NDS for
the period 1993 to 1997 was undertaken in 1997 by Professors Eric Single and Timothy Rohl.’ This
review concluded that the principle of harm minimisation was the fundamental underpinning to the
success of the Australian approach to addressing drug problems.

“Harm minimisation aims to improve health, social and economic outcomes for both the
community and the individual and encompasses a wide range of approaches, including:

*  supply-reduction strategies designed to disrupt the production and supply of illicit drugs,

* demand-reduction strategies designed to prevent the uptake of harmful drug use, including
abstinence-oriented strategies to reduce drug use; (and)

* a range of targeted harm-reduction strategies designed to reduce drug-related harm for
individuals and communities.”"

Following the 1997 review, the NDS was re-launched in 1998 under the new name of the National
Drug Strategic Framework 1998-99 to 2002-03 (NDSF). The NDSF places considerable reliance on
the prevention of the harmful use of drugs, rather than just on preventing the use of drugs per se.
Another feature of the NDSF is that there should be an emphasis on developing closer working
relationships between health and law enforcement, as had been recommended earlier in the Single and
Rohl review.

° Cheung Y W. “Substance abuse and developments in harm reduction.” (2000) 162 Canadian Medical
Association Journal 1699.

® Wodak A. “Harm reduction: Australia as a case study.” (1995) 72 Bulletin of the New York Academy of
Medicine 339-347.

" A number of other terms such as harm minimisation, risk minimisation and risk reduction have been used at
different times to refer to this concept.

® Cited in Fitzgerald J1 & Sewards T. Drug policy: the Australian approach. Canberra, Australian National
Council on Drugs, 2002, 13.

° Single E, Rohl T. The National Drug Strategy: Mapping the future. An evaluation of the National Drug
Strategy 1993-1997. A report commissioned by the Ministerial Council on Drug Strategy. Canberra, Australian
Government Publishing Service, 1997.

"9 Joint Steering Committee of the Intergovernmental Committee on Drugs and Australian National Council on
Drugs. National Drug Strategic Framework 1998-99 to 2002-03: Building partnerships. A strategy to reduce the
harm caused by drugs in our community. Canberra, Ministerial Council on Drug Strategy, 1998, 1.
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“The mission explicated by the Framework is to improve health and social and economic outcomes
by preventing the uptake of harmful drug use and reducing the harmful effects of licit and illicit
drugs in Australian society.”"

In April 1999 the Council of Australian Governments (COAG) approved a four year $221 million
package of measures under the National Illicit Drug Strategy (NIDS), also known under the title of
‘Tough on Drugs’. The illicit drugs diversion initiative was formulated together with supporting
measures for the enhancement of needle and syringe programs. These supporting measures included
two health promotion initiatives:

* increased education, counselling, and referral provided through community based organisations
by increasing rates of voluntary entry into treatment th